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©ntteb States Court of appeals! 

DISTRICT OF COLUMBIA 


No. 8786 

National Labor Relations Board, petitioner 

v . 

Central Dispensary and Emergency Hospital, 

RESPONDENT 


ON PETITION FOR ENFORCEMENT OF AN ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


JURISDICTIONAL STATEMENT 

This case comes before the Court upon the petition 
of the National Labor Relations Board (App. 4r- 7) 
for enforcement of its order (App. 116-117; 50 N. L. 
R. B. 393) issued against Central Dispensary and 
Emergency Hospital pursuant to Section 10 (c) of 
the National Labor Relations Act (Act of July 5, 
1935, c. 372, 49 Stat. 449, 29 U. S. C. 151 et seq.). 
This Court has jurisdiction under Section 10 (e) of 
the Act; respondent maintains and operates a general 
hospital in the city of Washington, District of Colum¬ 
bia, where the unfair labor practices occurred. 

(i) 
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STATEMENT OF CASE 

On October 21, 1942, the Board, pursuant to its 
Decision and Direction of Election in a representation 
proceeding under Section 9 of the Act, initiated upon 
the petition of Building Service Employees’ Interna¬ 
tional Union, A. F. L., herein called the Union, 1 con¬ 
ducted a secret ballot election among respondent’s 
nonprofessional and nontechnical employees, whom the 
Board found, as the parties had stipulated (App. 58), 
constitute an appropriate collective bargaining unit 
(App. 79, 92-93). 2 Of the 251 employees eligible to 
vote in the election, 108 cast ballots, of which 75 were 
for the Union and 26 against (App. 93). 3 Accord¬ 
ingly, on December 26, 1942, the Board certified the 
Union as the exclusive bargaining agent of the em¬ 
ployees in the unit (App. 94-96). 

1 On December 31, 1942, the Union, by letter to re¬ 
spondent, requested a conference for the purpose of 
negotiating a collective bargaining contract (App. 
101-102). On January 15, 1943, respondent refused 
the request on the ground that it was not subject to 
the Act (App. 102-104). Subsequently, respondent 
also claimed that the Union was not entitled to bar- 

1 44 N. L. R. B. 533; App. 65-80. Pursuant to Section 9 (d) of 
the Act the record in the representation case is part of the record 
in the case at bar. 

1 2 The unit included all attendants, maids, orderlies, porters, 
timekeepers, watchmen, telephone operators, ambulance drivel’s, 
elevator operators, housemen, cleaners, doormen, seamstresses, 
kitchen employees employed in the dietary, and maintenance and 
repair employees, but excluded all professional, technical, clerical, 
and supervisory employees, and all engineers and firemen 
(App. 58). 

* Five ballots were challenged and 2 were void (App. 93). 
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gaining status because “less than a majority of the 
total eligible voters participated in the election, and 
only 30 percent of the eligible voters cast their votes 
for the union” (App. 114, 115). 4 

On February 9, 1943, the Union filed charges with 
the Board, alleging in substance that respondent’s re¬ 
fusal to bargain constituted an unfair labor practice 
under Section 8 (5) and (1) of the Act (App. 3), 
following which the Board conducted the usual pro¬ 
ceedings under Section 10, and on June 11, 1943, 
issued its Decision and Order, involved herein (App. 
116-127). The Board found that respondent, by re¬ 
fusing to bargain collectively with the Union, had 
violated Section 8 (5) and (1) of the Act (App. 116, 
123-126). The Board ordered respondent to cease 
and desist from the unfair labor practices found, to 
bargain upon request with the Union, and to post 
appropriate notices of compliance (App. 116-117). 

STATUTE INVOLVED 

The pertinent provisions of the National Labor Re¬ 
lations Act are set out infra, pp. 34-38. 

STATEMENT OF POINTS 

1. Respondent is subject to the National Labor Re¬ 
lations Act. 

2. The Board validly certified the Union, which re¬ 
ceived a majority of the votes cast in the election, 

4 The quotation is from respondents answer to the Board’s com¬ 
plaint in the instant proceeding. The facts as to respondent’s re¬ 
fusal to bargain with the Union were stipulated (App. 108-109). 
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as exclusive representative of the employees even 
though less than a majority of the eligible employees 
participated in the balloting. 

SUMMARY OF ARGUMENT 

I 

A. Respondent's operation of its hospital, involving 
among other things the sale of medical services, the 
purchase of substantial quantities of supplies from 
commercial houses both within the District of Colum¬ 
bia and elsewhere, the employment of a large number 
of employees, and the operation of two ambulances, 
constitutes “trade, traffic, commerce, transportation 
* * *" within the meaning of Section 2 (6) of the 
Act (Infra, p. 36). Congress, in the exercise of its 
plenary power over the District of Columbia, has 
specifically made employers engaged in such activities 
within the District subject to the Act and to the ju¬ 
risdiction of the Board. 

There is no merit in respondent's contention that it 
is exempt from the operation of the Act because it is 
a nonprofit institution, or because its operations in¬ 
clude charitable functions. It is well established that 
the nonprofit character of an enterprise does not re¬ 
move otherwise commercial activities from the field of 
commerce, and that the limits of the commerce power 
are not fixed by the existence of a profit motive. Non¬ 
profit organizations have been held by the Supreme 
Court and by various circuit courts of appeals to be 
subject to the Act. 

The fact that respondent herein is a hospital rather 
than another type of nonprofit organization does not 
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take it out of the operation of the Act. Hospitals are 
not mentioned among the Act’s enumerated exemp¬ 
tions and therefore, by common statutory construc¬ 
tion, must be presumed to be included. Moreover, the 
nonprofessional employees of a hospital perform the 
. same tasks as they would perform in similar employ¬ 
ment in other businesses subject to the Act; their prob¬ 
lems and grievances are similar; they suffer from the 
same inequality in bargaining power as do workers in 
other businesses; they have an equal need for the pro¬ 
tection of the Act. And experience has demonstrated 
that among hospital employees, as among other em¬ 
ployees, an employer’s denial of the right to join labor 
organizations, and his refusal to recognize the prac¬ 
tice and procedure of collective bargaining lead to 
strikes and other forms of labor unrest. 

Respondent’s contention that it is exempt from the 
Act because it is “semipublic” in character is like¬ 
wise without merit. Respondent is not the “United 
States or any State or political subdivision thereof,” 
nor does the Government control its policies. The fact 
that it renders a service which, if necessary, might be 
rendered by the Government, or that it receives pay¬ 
ment from the Government for specific services ren¬ 
dered does not make it an agency of the Government. 

B. Entirely apart from the decisive fact that re¬ 
spondent is engaged in “commerce” as defined in the 
statute, respondent is also subject to the Act by virtue 
of the fact that its operations “affect” commerce 
within the meaning of the statute. Respondent im¬ 
ports annually supplies valued at approximately 
$240,000 from outside the District of Columbia, and 

604605—44-2 
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approximately 10 percent of its patients come from 
outside the District. It is thus apparent that a ces¬ 
sation of its operations would have a substantial eco¬ 
nomic affect upon the flow of goods and the transpor¬ 
tation of persons from other States to the District of 
Columbia. Accordingly, the Act applies. 

II 

The Board properly certified the Union even though 
less than a majority of the eligible employees par¬ 
ticipated in the balloting. It is settled, as the Su¬ 
preme Court held in Virginian Bailway Co. v. System 
Federation No. 40, 300 U. S. 515, that in a union repre¬ 
sentation election, as in a political election, the issue is 
to be decided by a majority of those voting, and that 
those not voting shall be deemed to have assented to 
the expressed will of the majority of those voting. 
The courts and the Board have uniformly followed 
this rule in determining the results of elections held 
pursuant to the Act. The advantages of such a rule 
in encouraging the recording of employee choice and 
in avoiding the possibility of employer coercion are 
patent. 

ARGUMENT 

As appears from the “Statement of Case,” respond¬ 
ent has admittedly refused to honor the Board’s cer¬ 
tification and to bargain with the Union. Accordingly, 
it is clearly guilty of a violation of Section 8 (5) and 
(1) of the Act if the certification is valid. Valley 
Mould & Iron Cory. v. N: L. R. B., 116 F. (2d) 760, 
764 (C. C. A. 7), cert, denied 313 U. S. 590; N. L. B. B. 
v. Botany Worsted Mills, 133 F. (2d) 876 (C. C. A. 
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3), cert, denied 319 U. S. 751. But respondent chal¬ 
lenges the validity of the certification on the grounds 
(1) that it is not subject to the Act and (2) that, in 
any event, the Board improperly gave effect to the 
election as establishing the representative status of the 
Union, because less than a majority of the eligible 
employees participated and voted for the Union. We 
submit that neither of these objections has merit and 
that the Board’s order should therefore be granted 
enforcement by the Court. 

Point I 

RESPONDENT IS SUBJECT TO THE ACT 

A. The facts as to respondent's operations 

Respondent is an association of private individuals 
operating under articles of incorporation granted by 
the District of Columbia in 1882 (App. 10). It 
maintains and operates one of the largest 4 ‘ volun¬ 
tary,” i. e., nonprofit (App. 25-26), general hospitals 
in the United States. 5 In 1939 respondent’s plant 
was valued at nearly $2,000,000 (App. 87). Its hos¬ 
pital contains 280 beds in private and semiprivate 
rooms and in wards, and also floor space leased to a 
firm of private doctors who there operate X-ray 
equipment (App. 10, 15, 37). The hospital provides 

“According to statistics compiled by the Council of Medical 
Education and Hospitals, respondent is the second largest non¬ 
governmental hospital in the District of Columbia, ranks 90th 
among 1,903 voluntary hospitals operated by private individuals 
in the Nation, and 137th among 2,901 voluntary hospitals of all 
kinds ( Journal, of the American Medical Association, March 14, 
1941, pp. 1083-1142; see also App. 10-11). 
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facilities to treat medical and surgical cases (exclud¬ 
ing contagious and obstetrical cases), and it main¬ 
tains and operates a dispensary, an emergency room, 
and two ambulances in regular service (App. 10,13-14, 
19). Since December 1942 it lias also conducted, 
without remuneration, in cooperation with the Sur¬ 
geon General’s office of the United States Army, a 
course of training for an average of 19 or 20 medical 
and surgical technicians (App. 100). It also pro¬ 
vides medical examinations of drafted men in con- 
nection with Selective Service (App. 41-44). It em¬ 
ploys about 120 professional and 230 nonprofessional 
employees (App. 23-24). 

While respondent’s articles of incorporation recite 
in substance that its “particular object” is to provide 
a dispensaiy where all needy persons, without distinc¬ 
tion, may be provided gratuitously with medical and 
surgical service and treatment with medicine (App. 
51-52; Page 259 of unprinted certified record), it is 
clear, as the hospital superintendent testified (App. 
49, 51-52), that the charter in this regard has become 
obsolete. Respondent now renders a negligible 
amount of purely charitable services where no fees 
are charged, and it collects what it can from the 
indigent (App. 49, 52-53). 

In 1940 respondent’s gross income for the treat¬ 
ment of patients amounted to approximately $595,000 
(App. 30, 90). Approximately 50 percent of this sum 
was derived from private patients, as to whom re¬ 
spondent makes a substantial profit (App. 12, 18-19, 
31, 53, 81, 90); approximately 30 percent was de¬ 
rived from services rendered patients received in 
accordance with workmen’s compensation and group 
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health contracts, and as to which respondent makes 
little or no profit (App. 18-19, 31-33, 53, 90); and 
the remaining 20 percent was derived from services 
rendered patients pursuant to agreements with the 
District of Columbia Health Department, the Health 
Security Administration, and the Washington Com¬ 
munity Chest, arid as to which respondent sustains a 
loss of about 50 percent (App. 28, 31, 90).° Re¬ 
spondent also receives $6,600 annually for rental of 
floor space for X-ray purposes referred to above 
(App. 15-16, 37), and derives further income from a 
centrally located parking lot, from the Lemon Build¬ 
ing in Washington, from investments, from gifts, 
and from endowments (App. 24-25, 85-86). In 1940 
respondent made an operating profit of $717.85 (App. 
26, 82). In 1941 it sustained an operating loss but 
more than compensated for this loss by other revenue 
such as from its investments and from its operating 
fund surplus, so that its books showed a net profit for 
that year as well (App. 26-27, 82, 83). 

Respondent purchases supplies valued at approxi¬ 
mately $240,000 per year (App. 22, 38, 83-84). Be¬ 
tween 25 and 35 percent of these purchases are 

°The money which respondent received for services rendered 
patients received pursuant to its agreement with the District of 
Columbia Health Department (aggregatingin 1940, $80,000 (App. 
89), was appropriated by Congress to the Health Department, ear¬ 
marked for respondent, and paid over by the Health Department 
to respondent in accordance with a schedule of charges for specific 
services rendered embodied in the agreement (App. 16-18). The 
exact nature of respondent’s arrangements with the Health Se¬ 
curity Administration and Washington Community Chest do not 
appear. 
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shipped directly to the hospital from points outside 
the District of Columbia (App. 38-41), and the bal¬ 
ance is purchased from local dealers who, in turn, 
receive the goods from outside sources (App. 41). 
Approximately 10 percent of the patients treated by 
respondent come from Maryland and Virginia (App. 
10 , 88 ). 

B. Upon these facts the Board properly concluded that the 

Act applied 

Upon the foregoing facts, we submit that the Board’s 
finding that the Act applies to respondent and the 
employees involved herein, has “ ‘warrant in the rec¬ 
ord’ and a reasonable basis in law” N. L. R. B. v. 
Hearst Publications, Inc., 3224J.J5, 111, 131 It is, 
therefore, entitled to acceptance by the Court. The 
Hearst case, supra; see also Medo Photo Supply Corp. 
v. N. L. R. B., 64 S. Ct. 830,832 (note). Cf. Rochester 
Telephone Corp. v. United States, 307 U. S. 125; South 
Chicago Coal & Bock Co. v. Bassett, 309 U. S. 251; 
Parker v. Motor Boat Sales, Inc., 314 U. S. 244. See 
also N. L. R. B. v. Blownt, 131 F. (2d) 585 (C. C. A. 8), 
cert, denied 318 U. S. 791. 

It is firmly established that the Board’s jurisdiction 
applies in any case where unfair labor practices of 
the employer, shown by experience and found by 
Congress to be prolific causes of labor disputes leading 
to strikes and industrial warfare (Section 1 of the 
Act, infra, p. 34), threaten to burden or obstruct 
“commerce” as defined in the Act. N. L. R. B. v. 
Jernes d- Laughlin Steel Corp., 301 U. S. 1, 41. It is 
also well settled that Congress intended the Act to 
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extend to the reaches of the Congressional power to 
regulate commerce under the constitution (N. L. R. B. 
v. Fainblatt, 306 U. S. 601, 607); that in enacting 
the Act Congress undertook “to regulate all con¬ 
duct * * * that constitutionally it can regulate” 

(Polish National Alliance v. N. L. R. B., 64 S. Ct. 
1196, 1198; N. L. R. B. v. Gluek Brewing Co., decided 
August 7, 1944 (C. C. A. 8)); and that the Congres¬ 
sional power over the District of Columbia is plenary 
and similar to that which a State may exercise within 
its own territory. Constitution of United States, Art. 
1, Sec. 8, (See infra p. 38) ; Atlantic Cleaners <Sc Dyers 
y. U. S., 286 U. S. 427. The Board’s jurisdiction thus 
comprehends not only the authority to regulate activi¬ 
ties of employers whose operations are, or are in, 
“commerce,” as defined in the Act, but also includes 
the authority to regulate the activities of employers 
both within and outside the District of Columbia 
whose operations, while not themselves falling within 
the statutory definition of commerce, nevertheless 
“affect commerce” as there defined. The Polish Na¬ 
tional Alliance case, supra, the Gluek case, supra . 

We believe that the Act applies to respondent upon 
either of the two foregoing bases. We shall discuss 
first our view that respondent is engaged in “com¬ 
merce” within the meaning of the Act, in that it is 
engaged in “trade, traffic, commerce, transportation, 
or communication * * * within the District of 
Columbia” (Section 2 (6) of the Act, set forth infra, 
p. 36). We shall thereafter show, as an independent 
basis of the Board’s authority, that in any event the 
Act applies because a cessation of respondent’s 
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operations would exercise a substantial effect upon 
“ trade, traffic, commerce, transportation, or commu¬ 
nication * * * between the District of Colum¬ 
bia * * * and any State” {ibid.). 

1. Respondent is engaged in “commerce” within the meaning of the Act 

Respondent’s above-described operations clearly 
constitute “ trade, traffic, commerce, transportation or 
communication,” within any common sense meaning 
or usage of those words. Respondent’s activities 
consist principally of operating and maintaining a 
large hospital, where it sells medical services and 
supplies, for which it receives about $600,000 a year. 
It regularly purchases from commercial houses sup¬ 
plies and materials valued at about $240,000 annually, 
and maintains and operates emergency ambulance 
service. It leases space to X-ray technicians for $6,600 
annually, and owns a parking lot and office building 
from which it derives further income. It employs 
approximately 230 persons for nonprofessional service 
and maintenance work, and approximately 120 profes¬ 
sional and technical employees. As its superintendent 
stated in his 1938 annual report to respondent’s 
Board of Directors, “* * * from the stand¬ 

point of a financial enterprise alone, Emergency 
Hospital takes its place as one of the important busi¬ 
ness organizations of our city.” 7 To say that such 

7 Quoted in Ame/ican Medical Association Journal , March 22, 
1941, Vol. 116, No. 112, p. 1231. 

The business aspects of a modem hospital’s operation have long 
been recognized by authorities in the hospital field. In 1930, 
Rufus C. Rorem, in discussing hospitalization as a business 
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activities are not^traffic, commerce, transportation, or 

communication within the District of Columbia is, 

we think, to deny those terms their plain significance. 

Judicial decisions, including those of this Court 

and of the Supreme Court, support this view. In 

United States v. American Medical Association, 72 

App. D. C. 12, 110 F. (2d) 703, cert, denied 310 U. S. 

644, this Court noted that the sale of medical and 

hospital services for a fee has judicially been consid- 

(Capital Investment in Hospitals. The Committee on Costs of 
Medical Care. Washington, D. C., 1930, pp. 9-10), stated: 

“The 7,000 hospitals of the United States now represent in plant 
and equipment an investment of more than $3,000,000,000.00. 
This figure exceeds the capital investment involved in many of the 
more important manufacturing industries, as reported in 1919 to 
the Bureau of Census. The only groups then having investments 
exceeding 3 billion dollars were the following: iron and steel and 
their products, $8,711,843,201; textiles and their products, $6,096,- 
161,183; chemicals and allied products, $5,617,738,265; food 
and kindred products, $4,615,149,885. Among the groups of in¬ 
dustries reporting less than 3 billion dollars, in 1919, were: 
lumber and its products, $2,580,045,776; paper and printing, 
$2,382,400,111. * * * 

“Considered on the basis of the investment involved, the hos¬ 
pital has become a place of business, and its business is medical 
care. To be sure, it is not the only agency which provides medical 
service. Yet it is the one which parallels most closely the financial 
and administrative problems in education, merchandising, and 
manufacturing. The plant and equipment of a typical 200-bed 
hospital represent a capital investment of $1,000,000 dollars and 
it employs a permanent force of at least 150 professional skilled 
and unskilled workers. Certain metropolitan hospitals involve 
capital investments in excess of 10 million dollars. In a western 
agricultural city of 25,000 inhabitants, one of the local hospitals 
with its 125 employees is, when measured in terms of its monthly 
pay roll, the most important business established in the com¬ 
munity.” 

604603—44 - 3 
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ered to constitute “trade” since ancient times, 8 and it 
held that restraints imposed upon hospitals and upon 
Group Health Association, designed to prevent the 
latter from making available to, and financing medi¬ 
cal services on behalf of, its members may constitute 
restraint of trade within the meaning of Section 3 
of the Sherman Act (Law of July 2,1890, Ch. 647 § 3, 
26 Stat. 209, U. S. C.‘ Title 15 § 3). Subsequently, 
when the case again came before this Court, 9 the 
Court reaffirmed its earlier holding (76 App. D. C. 7, 
130 F. (2d) 233). It again declared that “service 
rendered by hospital staffs and the use of hospital 
facilities” were “trade or commerce” (76 App. D. C. 
at p. 70, 73, 75* 130 F. (2d) 233 (at p. 236), and that 
(at p. 238)— 

Although there is authority for the proposition 
that for some purposes charitable hospitals are 
not engaged in trade, business or industry 
1 (citing cases), we have no doubt that the hos¬ 
pitals described in the indictment were engaged 
in trade and commerce within the meaning of 
the common law and of the Sherman Act. 

So far as Group Health and the hospitals are 
concerned, therefore, their activities are prop¬ 
erly described as business and commercial in 
character. 10 


8 The Court reviewed the early English and American Com¬ 
mon law cases going back to 1793. 72 App. D. C. 12, 17-20,110 
F. (2d) 703,708-811. 

9 The case had first come up on a demurrer to the indictment; it 
came up a second time following the conviction of certain of the 
defendants. 

10 On appeal, the Supreme Court affirmed the decision of this 
Court affirming the convictions, but deemed it unnecessary to con- 
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Respondent was one of the hospitals named in the 
indictment and as to which, therefore, the Court’s 
statement applied. 11 

In Jordan v. Toshiro, 278 U. S. 123, the question 
was presented whether the operation of a general 
hospital was included within the meaning of the 
words “trade” and “commerce” as used in a treaty 
with Japan authorizing Japanese subjects in the 
United States to carry on “trade” upon the same 
terms as native citizens. The Supreme Court held 
that it was; that “the operation of a hospital as a 
business undertaking * * * is a commercial pur¬ 

pose,” and that such activity was included within the 
meaning of the “terms ‘trade’ and ‘commerce,’ when 
used in conjunction with each other and with the 
grant of authority to lease land for ‘commercial pur¬ 
poses.’ ” 278 U. S. 123, 128, 129. In Armendarez v. 
Hotel Dieu, Tex. Civ. App., 145 S. W. 1030, 1031, it 
was held that insofar as a charitable hospital accepted 
private paying patients, even though it did so only in 
order to obtain revenue for the purpose of carrying 
on its purely charitable work, it was conducting a 
business. Clearly, in the case at bar respondent op¬ 
erates its hospital as a “business undertaking.” 

sider or decide the question “whether a physician’s practice of his 
profession constitutes trade under Section 3 of the Sherman Act,” 
because, as it stated, Group Health Association was engaged in 
business or trade, i. e., obtaining for its members and their families 
medical service and hospitalization on a risk-sharing prepayment 
basis, and the indictments charged but a single conspiracy to re¬ 
strain and obstruct this business, 317 U. S. 519, 528. 

11 See indictment filed in the District Court for the District of 
Columbia on December 20,1938, October Term 1938, Criminal No. 
63221. Respondent’s name appears therein under Section IL 
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Respondent contends that the Act, however, was not 
intended to apply to the operations of a “hospital 
which is a nonprofit making institution” (R. 111). 
It also seeks to rely upon the alleged facts that it is 
a “charitable institution” (R. 110, 111), 12 and that 

12 The Board found it unnecessary to make an “exact determi¬ 
nation” of respondent’s charitable status because it was of the 
view that Congress did not intend to exempt charities from the 
Act (App. 73-74). This aspect of the case is discussed immedi¬ 
ately below. It may be noted preliminarily, however, that re¬ 
spondent’s claim that it is a charitable institution is of question¬ 
able validity. It is true that its articles of incorporation recite 
that it is organized “for the purpose of conducting a dispensary 
and emergency hospital in the city of Washington where medical 
and surgical advice and treatment, together with medicines, may 
be furnished gratuitously to all needy applicants without distinc¬ 
tion * * *” (Page 259 of unprinted certified record). How- 
eve^ as this Court has pointed out in another case involving 
respondent (White v. Central Dispensary and "Emergency Hos¬ 
pital , 69 App. D. C. 122, 127, 99 F. (2d) 355, 359), respondent’s 
true nature must be determined by the manner in which it con¬ 
ducts its business as well as by its articles of incorporation. It 
is apparent, as the Board found (App. 122). that the amount of 
gratuitous services respondent renders is negligible, for the record 
shows that such services are rendered only as a last resort, and 
that even indigent patients or their relatives are requested to pay 
whatever possible for the services (App. 49-50, 52-53). Re¬ 
spondent contends that patients referred to it under its agree¬ 
ments with the District of Columbia Health Department, Health 
Security Administration, and the Community Chest are charity 
patients because respondent itself bears part of the cost of the 
services rendered (App. 45, 52-53). However, respondent does 
not claim that Group Health patients upon whom it sustains an 
operating loss, are charity patients (App. 45-46), nor does it 
claim that its losses incurred for medical examinations given by 
the hospital in connection with Selective Service Board examina¬ 
tions of drafted men constitute charity (App. 43-44). The fact 
that respondent receives government funds does not make it a 
charitable institution, as this Court has held (White case, supra, 
69 App. D. C., p. 124), and respondent makes no claim to the 
contrary (App. 16, 52). 


17 


it is “semipublic in character, a substantial amount 
of its revenues being obtained from public funds” 
(R. 111). None of these defenses has merit. 

a. The defense based on the nonprofit character of re- 
! spondent’s enterprise 

i It is well settled that the nonprofit character of an 
enterprise does not remove otherwise commercial ac¬ 
tivities from the field of commerce, and that the limits 
i of the commerce power are not fixed by the existence 
of a narrowly “commercial” motive or profit incen¬ 
tive. Caminetti v. United States, 242 U. S. 470; Gooch 
v. United States, 297 U. S. 124; Covington Bridge 
Co. v. Kentucky, 154 U. S. 204; United States v. Hilt, 
i 248 U. S. 420; United States v. Simpson, 252 U. S. 

i 465; N. L. R. B. v. Christian Board of Publication, 

113 F. (2d) 678 (C. C. A. 8). In Associated Press v. 
! N. L. R. B., 301 U. S. 103, 128-129, the Court stated 

i that the determination whether an enterprise is en¬ 

gaged in commerce is “unaffected by the fact that the 
[enterprise] * ■ * * does not operate for profit,” 
and it specifically held that cooperative, nonprofit 
organizations are not exempt from the Act. See 
also Polish National Alliance v. N. L. R. B., 64 
S. Ct. 1196; North Whittier Heights Citrus Ass’n v. 

• N. L. R. B., 109 F. (2d) 76 (C. C. A. 9), cert, denied 
310 U. S. 632; N. L. R. B. v. Grower-Shipper Vege¬ 
table Ass’n, 122 F. (2d) 368 (C. C. A. 9); Cf., Amer¬ 
ican Medical Association v. United States, 317 U. S. 
519, 528. Indeed, Section 2 (2) of the Act expressly 
identifies labor organizations when acting as an em- 
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ployer as subject to the Act, although labor organi¬ 
zations are organized on a nonprofit basis (infra, 
p. 35). 

The fact that, as in the case at bar, the business 
which operates on a nonprofit, allegedly charitable 
basis happens to be a hospital does not remove the 
enterprise from the coverage of the statute. Nothing 
in the Act, its history, or its purposes, places hospitals 
such as respondent’s, or their nonprofessional, non¬ 
technical, employees, such as those involved herein, in 
a category outside the activities affected by the statute. 

The definitions of employer and employee, respec¬ 
tively, as contained in the Act, seem clearly to embrace 
hospitals and their staffs. Thus, Section 2 (2) defines 
the term “employer’’ as including— 

i * * * any person acting in the interest of an 

employer, directly or indirectly, but shall not 
i include the United States, or any State or po¬ 
litical subdivision thereof, or any person sub¬ 
ject to the Railway Labor Act, as amended from 
time to time, or any labor organization (other 
than when acting as an employer), or anyone 
acting in the capacity of officer or agent of such 
labor organization. 

In Section *2 (3) the term ‘‘employee” is defined as 
including— 

* * * any employee * * *, but shall not 
include any individual employed as an agricul¬ 
tural laborer, or in the domestic service of any 
family or person at his home, or any individual 
i employed by his parent or spouse. 

Both definitions, it is apparent, are comprehensive 
in scope so as to include anyone employing others and 
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anyone employed, with the stated exceptions. No¬ 
where in these exceptions are hospitals or their em¬ 
ployees mentioned.' And inasmuch as Congress speci¬ 
fied the exceptions from the Act’s coverage, it is to be 
presumed under well-settled principles of statutory 
construction that all intended were specified, and that 
hospitals and their employees are within the defini¬ 
tions. 

The purposes and objectives of the Act stated in 
the opening paragraphs of the Act (set forth infra, 
p. 34) likewise require a construction of the statute 
which includes hospital employees such as those in¬ 
volved herein under its coverage. As has been noted 
{supra, pp. 10-11), Congress, in enacting the Act, was 
seeking to ‘‘bring industrial peace by substituting, so 
far as its power could reach, the rights of workers to 
self-organization and collective bargaining for the in¬ 
dustrial strife which prevails where these rights are 
not effectively established.” [Italics supplied.] 
N. L. R. B. v. Hearst Publications, Inc., 322 U. S. Ill, 
125; Polish National Alliance v. N. L. R. B., 64 S. Ct. 
1196, 1198-1199; N. L. R. B. v. Fainblatt, 306 U. S. 
601, 607. Clearly, upon the facts of the instant case, 
“The mischief at which the Act is aimed” exists in 
the particular situation of the case at bar. The work¬ 
ers involved herein “are subject, as a matter of eco¬ 
nomic fact, to the evils the statute was designed to 
eradicate and * * * the remedies it [the statute] 
affords are appropriate for preventing them or curing 
their harmful effects. * * * *” The Hearst case, 


supra. 
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Thus, the employees involved herein appear to do 
the same work as that which is performed by em¬ 
ployees employed in other private businesses subject 
to the Act. Their group includes elevator and tele¬ 
phone operators, maintenance and repair employees, 
janitors, watchmen, kitchen employees, doormen, 
housemen, seamstresses, and cleaners. They are just 
as dependent upon their jobs for a livelihood as are 
other employees, and their problems are the same. 
Inequality of bargaining power in controversies with 
their employer as to wages, hours, and working condi¬ 
tions, is as characteristic of their status as it is of 
other working men, and, when acting alone, they are 
just as “helpless in dealing with an employer,” and 
just as 1 unable to leave the employ and to resist 
arbitrary and unfair treatment.” For them, as for 
other employees, union is essential in order “to deal 
on equality with their employer.” Americm Steel 
Foundries v. Tri-City Central Trades Council, 
257 U. S. 184, 209, cited in the Hearst case, supra. 
Moreover, experience demonstrates that among hos¬ 
pital employees as well as among other employees, the 
denial by employers of the right of employees to join 
labor organizations, and the employers 7 refusal to 
recognize the practice and procedure of collective 
bargaining lead to strikes and other forms of labor 
unrest which interrupt or burden commerce. Since 
the spring of 1937, at least 11 strikes have occurred 
among hospital employees in the Nation, many of 
them for union recognition. 18 And for the employees 


“ Strikes have occurred in the following voluntary hospitals. 
The source of the data is given in parentheses. Jewish Sard- 
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involved herein, as for other employees, collective 
bargaining is an appropriate and effective procedure 
for the “friendly adjustment of industrial disputes 
arising out of differences as to wages, hours, or other 

tarium & Hospital, Brooklyn, N. Y., September 22, 1937. Issue: 
discharge of an employee (N. Y. Times, Sept. 23, 1937); Israel 
Zion Hospital, Brooklyn, N. Y. February 8,1937. Issue: Wages 
and demand for recognition (N. Y. Times, Feb. 9, 10, 11, 1937); 
Hospital for Joint Diseases, New York, N. Y., March 8, 1937. 
Issue: demand for recognition (N. Y. Times, March 9, 1937); 
Jewish Hospital, Brooklyn, N. Y., March 15, 1937. Issue: wages 
and demand for recognition (N. Y. Times, March 16-27, 1937); 
Western Pennsylvania Hospital, Pittsburgh, Pa., April-July 1941. 
Issue: wages and recognition (State, County, and Municipal 
Workers of America Officers’ Report to Second Biennial Con¬ 
vention, Sept. 1941, p. 15); Elizabeth Hospital, Elizabeth, N. J., 
May 17,1941. Issue: demand for recognition (N. Y. Times, May 
16, 17, 1941); McKeesport Hospital, McKeesport, Pa., May 26, 
1942. Issue: wages (N. Y. Times, May 27, 1942). There have 
been four strikes in city, state, and county hospitals. Josiah B. 
Thomas Hospital, Peabody, Mass., September 19,1937,'a city hos¬ 
pital. Issue: wages (N. Y. Times, Sept. 20,1937); Essex County 
Hospital, Cedar Grove, N. J., June 1942. Issue: wages (N. Y. 
Times, June 27, 1942); University Hospital, Ann Arbor, Mich., 
April 21,1942. Issue: wages (Kalamazoo (Mich.) Gazette, April 
21, 1942); University Hospital, Baltimore, Md., September 29, 
1942. Issue: wages (Baltimore Evening Sun, September 30, 
1942). Apparently, the most serious and prolonged strike was 
that of the Western Pennsylvania Hospital, following a ruling of 
the Pennsylvania Court of Common Pleas of Dauphin County 
that the hospital was not subject to the Pennsylvania Labor Rela¬ 
tions Act, and enjoining the Pennsylvania Labor Relations Board 
from proceeding with charges against it (Western Pennsylvania. 
Hospital ei al. v. Lichliter , 6 L. R. R. Man. 1132, Reports of Penn¬ 
sylvania Court of Common Pleas, Dauphin County, No. 1533, July 
29,1940. This decision was subsequently affirmed, per curiam, by 
the Pennsylvania Supreme Court, 340 Pa. 382, 17 Atl. (2d) 206. 
We discuss below holdings of the Wisconsin and Minnesota State 
Supreme Courts that hospitals are subject to their respective State 
labor relations acts 
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working conditions.” 14 Where hospital employees 
have organized and the employer has dealt with their 
union, stable and peaceful labor relations have been 
established through normal collective bargaining sys¬ 
tems. 15 Under these circumstances, “where all the 
conditions of the relation require protection” under 
the Act, it may not be said that Congress intended 
to deny protection, in the absence of a clear and 
unequivocal showing to that effect. No such showing 
can be made in the instant case. 

14 Section 1 of the Act (infra, p. 35); cf. The Hearst case. 

15 In San Francisco, industry-wide bargaining, established be¬ 
tween a hospital employers’ council and the employees’ union, has 
proved to be an outstanding success. William G. Storie, vice 
president of the employers’ council, stated, referring to the pro¬ 
cedure there established, that— 

^Smooth operation of labor relations machinery set up by the 
San Francisco Employers’ Council is resulting in a nearly friction- 
free handling of the current controversy between 11 San Fran¬ 
cisco Hospitals and the Hospital and Institutional Workers Union, 
Local No. 250. 

“The hospitals organized into the San Francisco Hospital Con¬ 
ference joined the employers’ council a few years ago for the pur¬ 
poses of bargaining collectively with the union on an industry¬ 
wide basis.” (Storie, William G., “Hospital Wage Dispute 
Being Handled Smoothly in San Francisco .” October 1942 issue 
of Modem Hospital , Yol. 59, p. 126.) 

Steady progress in the unionization of hospital employees and 
the spread of collective bargaining in hospitals is attested by the 
report of the officers of the State, County, and Municipal Workers 
of America, delivered at the 1939 convention of that organiza¬ 
tion, which points to successful collective bargaining in the Minne¬ 
apolis City Hospital, in hospitals in Milwaukee County, in Los 
Angeles County, in Ohio, and in New York City, where locals of 
the organization operate. In an unsigned article in the Inter¬ 
national Labor Review of July 1943 (Conditions of Work of 
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It is noteworthy in this regard that both the Minne¬ 
sota and Wisconsin Supreme Courts have recently 
held that charitable hospitals and their nonprofessional 
employees are subject to the respective labor relations 
Acts of those States. Northwestern Hospital v. Public 
Building Service Employees' Union, 208 Minn. 389, 
294 N. W. 215; Wisconsin Employment Relations 
Board v. Evangelical Deaconess Society of Wisconsin, 
242 Wis. 78, 7 N. W. (2d) 590. As appears from their 
opinions, both courts based their decisions, at least in 
part, upon considerations similar to those here urged 
in support of the Board’s jurisdiction in the case at 
bar. Thus both state courts noted that hospitals and 
their employees fell within the commonly accepted 
meaning of the terms “employer” and “employee,” 
respectively; that neither hospitals nor their employees 
were specifically declared in either statute to be exempt 
from the scope of the statute; and that labor relations 
and disputes between hospitals and their nonprofes¬ 
sional employees were essentially similar to labor rela¬ 
tions and disputes in other businesses and needed the 
regulation of the statutes. The Minnesota Court 
stated (the Northwestern Hospital case, 208 Minn. 
389, 394, 294 K W. 215, 217-218) : 

Hospital Employees in the United States , International Labor Re¬ 
view, July 1943, p. 57), it is stated that a number of employees 
in Government hospitals belong to the Federation of Government 
Employees, and that organizations such as the Federation of State, 
County, and Municipal Employees, “which has affiliated local 
unions in 16 states, 10 cities, and 7 counties”, is bargaining collec¬ 
tively with hospital staffs in practically all these locals. 
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We are all aware that thousands are perform¬ 
ing duties as employees in hospitals such as 
plaintiff which are the same as those done by 
employees in private industry. The position 
and rights of employees in a hospital are as im¬ 
portant to the well being of the whole commu¬ 
nity as that of a technical industrial employee. 
The simple fact is that employees are dependent 
upon their positions for a livelihood. This is 
true whether the employer is a charitable hos¬ 
pital or an automobile manufacturer. 

The labor relations act does not make the 
right to bargain collectively dependent upon the 
nature of the employer’s operation. * * * w 

And the Wisconsin Court stated (the Evangelical 
Deaconess case, 242 Wis. 78, 81; 7 N. W. (2d) 590) : 

Is there any reason to suppose that the Legis¬ 
lature intended that kitchen help, for example, 
who worked in a hotel or restaurant should have 


16 The Minnesota Court also pointed out that other evidence of 
a legislative intention to include hospitals within the operation 
of the Minnesota statute was supplied by a provision in that 
statute for a special procedure for handling labor disputes in 
“any industry, business, or institution engaged in supplying the 
necessities of life, safety, or health.” The Court stated that hos¬ 
pitals could not be regarded as industries or businesses, but that 
they obviously were institutions having to do with safety and 
health. Judge Stone, in a concurring opinion, dissented from any 
implication in the Court’s opinion that maintenance and non- 
professional employees of a hospital are not engaged in “industry 
within the meaning of the applicable statute.” We think it clear 
from a reading of the entire opinion of the Court that the decision 
in that case, holding hospitals to be covered by the Minnesota 
Labor Relations Act, would have been the same even if the pro¬ 
vision as to labor disputes in health institutions had not been 
included in the statute. i 
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the right to organize and seek better wages and 
conditions of work through the State [Labor 
Relations] Board while those doing similar 
work in a hospital should be barred from seek¬ 
ing similar objects through the mechanisms 
provided by the State ? Problems arise between 
employers and employees in charitable institu¬ 
tions as well as in industry and there is similar 
need in each for methods of arriving at a peace¬ 
ful settlement of differences. 17 

17 As has already been noted {supra, pp. 20-21, n. 13), the law in 
Pennsylvania has judicially been declared to be contrary to the 
views urged here. 'Western Pennsylvania, Hospital v. Lichliter , 
340 Pa. 382, 17 Atl. (2d) 206, affirming per curiam, 6 L. R. R. 
Man. 1132. In so holding, the Pennsylvania Court of Common 
Pleas, which delivered the only opinion in that litigation, stated 
that hospitals were institutions impressed with a public interest 
and that they were not engaged in an “industry, trade, craft, or 
occupation.” The New York State Labor Relations Act (Labor 
Law § 700 et seq. as added by Ch. 443, Laws 1937) expressly states 
that it shall not apply to “employees of charitable, educational, 
or religious associations or corporations.” In Jewish Hospital of 
Brooklyn v. John Doe et al ., 252 App. Div. 581, 300 N. Y. S. 1111, 
an intermediate appellate court in New York held charitable hos¬ 
pitals to be excluded from the operation of the New York Anti- 
Injunction Act (Laws 1935, Ch. 477, Civil Practice Act, Section 
876-a), which covered labor disputes among individuals engaged 
in the same “industry, trade, craft, or occupation.” The court 
stated that the legislature intended the statute to affect only enter¬ 
prises which were operated for profit and said that “obviously 
plaintiff [the hospital] is not engaged in any industry, trade, 
craft, or occupation for profit within the meaning of the statute.” 
In support of its view, the court pointed to the specific exemption 
of charitable institutions from the State labor relations act as 
affording a clear expression of the legislative intent. We respect¬ 
fully submit that the New York and Pennsylvania decisions, inso¬ 
far as they are inconsistent with the Board’s decision in the instant 
case and with the decisions in the Minnesota and Wisconsin cases 
referred to above, are unsound. 
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i It is also noteworthy that charitable institutions 
and hospitals, including respondent, are not exempt 
from the operation of the District of Columbia Work¬ 
men’s Compensation Act (District of Columbia Code, 
Sections 36-501, 36-502; Law of May 17, 1928, 45 
Stat. 600, Ch. 612 § 1; Law of June 15, 1938, 52 Stat. 
689, Ch. 392, U. S. C. title 38, Ch. 18) ; 18 that the Dis¬ 
trict of Columbia Minimum Wage Board interpreting 
the local Minimum Wage Law which defines the 
term “occupation” as including “a business, industry, 
trade, or branch thereof” (District of Columbia Code 
§ 36-401, 40 Stat, 960, 961, Ch. 174 § 1, U. S. C. title 
29 § 201), has specifically ruled that hospital em¬ 
ployees, including those of respondent, were covered 
thereby (Wage Board Order No. 4); and that when 
Congress desired to exclude hospital employees from 
the coverage of the Social Security Act it did so in 
explicit terms (Act of Aug. 14, 1935, Ch. 531, 49 Stat. 
625, 42 U. S. C. § 409). 

b. The defeme based on the “semipublic” character of 

respondents enterprise 

Respondent’s contention that it should be held ex¬ 
empt from the operation of the Act because it is 
“semipublic in character, a substantial amount of its 
revenue being obtained from public funds” (App. 
Ill), is equally meritless. This contention presumably 

18 The statute provides that the term “employer” shall be held 
to mean “every person carrying on any employment in the District 
of Columbia, and the term ‘employee’ shall be held to mean every 
employee of any such person” (Section 36-501, 45 Stat. 600). 
Charitable institutions or hospitals are not included among the 
named exclusions (Section 36-502). 
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rests upon Section 2 (2) of the Act, which exempts 
from the definition of “employer” as used in the Act, 
“the United States or any State or political subdi¬ 
vision thereof * * *” (infra, p. 35). Obviously, 
however, respondent does not fall within these exemp¬ 
tions. Respondent is not the United States, a State, 
or a political subdivision thereof. Nor can it be said 
to be an agency of the United tSates or of the District 
of Columbia merely because the revenue which it re¬ 
ceives for the care of a certain group of patients is ap¬ 
propriated by Congress and paid to it pursuant to a 
contract with the District of Columbia Health De¬ 
partment (see supra, p. 9). Neither Congress nor 
the District of Columbia Health Department has any 
control over respondent’s policy or operations; these 
are controlled and the hospital is maintained by a 
group of private individuals. And the fact that re¬ 
spondent renders a valuable service which, if neces¬ 
sary, might be rendered by a governmental agency, 
does not necessarily make respondent such an agency. 
See N. L. R. B. v. Carroll, 120 F. (2d) 457 (C. C. A. 
1); N. L. R. B. v. Bank of America, 130 F. (2d) 624, 
626-627 (C. C. A. 9), cert, denied, 318 U. S. 791. 

In sum, we submit that respondent’s activities and 
operations constitute “commerce” within the District 
of Columbia, as defined in the Act. Respondent is, 
therefore, subject to the Act. 

2. The Board has jurisdiction because a cessation of respondent's operations 

would “affect commerce" 

Even if it be assumed, however, that respondent is 
not itself engaged in “commerce” within the meaning 
of the Act, nevertheless, we submit, it is subject to 
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the Act because of the “‘substantial economic effect” 
a cessation of its operations would have upon the flow 
of goods in interstate commerce from other States to 
the District of Columbia. As the Supreme Court re¬ 
cently stated (Wickard v. Filburn, 317 U. S. Ill, 125) : 

* * * even if appellees’ activity be local and 
though it may not be regarded as commerce, it 
may still, whatever its nature, be reached by 
• Congress if it exerts a substantial economic 
effect on interstate commerce * * *. [Ital¬ 
ics added.] 

i Respondent annually draws into the District of Co¬ 
lumbia directly from other States supplies and ma¬ 
terials valued at between $60,000 and $84,000 (con¬ 
stituting from 25 to 35 percent of its total purchases 
of about $240,000). Moreover, a substantial number 
of respondent’s patients (ten percent) come to it from 
Virginia and Maryland. A stoppage of respondent’s 
operations by industrial strife would immediately and 
directly operate to stop or curtail the “ interstate” 
movement of these persons and of this substantial 
quantity of goods which respondent draws to its plant 
from out-of-District sources. It would also tend to 
remove from the flow of interstate commerce a volume 
of goods valued at more than $150,000 (65 percent of 
$240,000), which respondent purchases from local 
dealers, but which almost entirely also originate out¬ 
side the District of Columbia. In these circumstances, 
we submit, the jurisdictional test is completely satis¬ 
fied. 

i The fact that only the flow of goods into, and not 
out of, the District of Columbia would be obstructed, 
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is no defense. The regulatory power of Congress 
under the commerce clause, exercised in the Act, 
extends just as much to the protection of incoming 
interstate shipments of raw materials and supplies, as 
it does to outgoing interstate shipments of finished 
products. 10 There are no contrary decisions. 

Nor does it matter that the volume of interstate 
shipments which might be directly affected by a stop¬ 
page of respondent’s operations by industrial strife, is 
relatively small, or constitutes but approximately 25 
or 35 percent of respondent’s total purchases. The 
operation of the Act does not depend upon “any par¬ 
ticular volume of commerce affected more than that 
to which the courts would apply the maxim de mini¬ 
mis.” N. L. R. B. v. Fainblatt, 306 U. S. 601, 607; 
N. L. R. B. v. Gulf Public Service Co., 116 F. (2d) 
852 (C. C. A. 5); nor does it depend upon the par¬ 
ticular percentage of goods which may move in inter¬ 
state commerce. 20 Respondent’s out-of-District of 


19 E. g., N. L. R. B. v„ Newport News Shipbuilding & Dry Dock 
Co., 101 F. (2d) 841, 843 (C. C. A. 4), affirmed in this respect, 308 
U S. 241; N. L. R. B. v. Virginia Electric <& Power Co., 115 F. 
(2d) 414, 416 (C. C. A. 4), affirmed in this respect, 314 U. S. 469, 
476; N. L. R. B. v. Schmidt Baking Co., 122 F. (2d) 162,163 (C. 
C. A. 4); N. L. R. B» v. Suburban Lumber Co., 121 F. (2d) 829, 
833 (C. C. A. 3), cert, denied, 314 U. S. 693; Wilson <& Co . v. 
N. L. R. B., 124 F. (24) 845, 846 (C. C. A. 7); N. L. R. B. v. 
Richter’s Bakery, 140 F. (2d) 870, 871 (C. C. A. 5), cert, denied, 
64 S. Ct. 1267. 

20 Santa Cruz Fruit Packing Co. v. N. L. R. B ., 303 U. S. 453, 
467; Southern Colorado Power Co. v. N. L. R. B., Ill F. (2d) 
539, 543-544 (C. C. A. 10); N. L. R. B M \. Cowell Portland Cement 
Co., 108 F. (2d) 198, 201 (C. C. A. 9); N L. R. B. v. J. G. Boswell 
Co., 136 F. (2d) 585 (C. C. A. 9). 
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Columbia purchases, totalling more than $60,000 in 
one year, cannot be considered in the category of de 
minimis. 21 


Point II 

THE BOARD VALIDLY CERTIFIED THE UNION EVEN THOUGH 

LESS THAN A MAJORITY OF THE ELIGIBLE EMPLOYEES PAR¬ 
TICIPATED IN THE BALLOTING 

Respondent’s second attempted defense rests upon 
the fact that only 108 of the 251 eligible employees 
voted in the Board election. Respondent’s position is 
that although the Union received a majority of the 
votes cast, the Board could not validly certify it to 
be the exclusive representative because it was not 
designated by the majority of all employees in the 
unit eligible to vote. We submit that this contention, 
too, is without merit under the controlling decisions, 
and that, as is well settled, the Board is empowered to 
certify as the exclusive representative of all the em¬ 
ployees in the appropriate unit a union which receives 
the majority of votes cast. 

The controlling principle was announced by the 
Supreme Court in Virginian Railway Co. v. System 

21 Of. the Richter 8 Bakery case, mpra; N. L. R. B. v. White 
Swan Co., 118 F. (2d) 1002 (C. C. A. 4), cert, denied, 314 U. S. 
648; N. L. R. Z>. v. Suburban Lumber Co., 121F. (2d) 829 (C. C. A. 
3), cert, denied, 314 U. S. 693; N. L. R. B. v. Pearlstone Co., 115 F. 
(2d) 132 (C. C. A. 8). Cf. also Muldowney v. Seaberg Elevator 
Co., 39 F. Supp. 275,280,281 (E. D. N. Y.), wherein federal juris¬ 
diction under the Fair Labor Standards Act of 1938 was upheld 
although the employer was “engaged in commerce or in the pro¬ 
duction of goods for commerce” to the amount of $1,012, which 
represented only y 5 of 1 •'percent of the entire business. Cf., 
further, Lewis v. Nailling, 36 F. Supp. 187, 188 (W. D. Tenn.), 
wherein the interstate business involved amounted to less than 
$37,000 annually. 
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Federation No. 40, 300 U. S. 515, in construing Sec- 
i tion 2, Fourth, of the Railway Labor Act, which estab¬ 
lishes for that statute the “majority rule ,, principle 
i later enacted in Section 9 (a) of the National Labor 
Relations Act. 22 The Supreme Court stated (300 U. S. 


at 560Lr 

/^Petitioner construes this section [2, Fourth] as 
requiring that a representative be selected by 
the votes of a majority of eligible voters. It is 
to be noted that the words of the section confer 
the right of determination upon a majority of 
those eligible to vote, but is silent as to the 
manner in which that right shall be exercised. 
Election laws providing for approval of a pro¬ 
posal by a specified majority of an electorate 
have been generally construed as requiring only 
the consent of the specified majority of those 
participating in the election [citing cases]. 
Those who do not participate “are presumed to 
assent to the expressed will of the majority of 
those voting [citing cases].” 

We see no reason for supposing that Section 
2, Fourth, was intended to adopt a different 
rule. V* * * 23 

“Section 2, Fourth, provides: “The majority of any craft or 
class of employees shall have the right to determine who shall be 
the representative of the craft or class for the purposes of this 
Act.” Section 9 (a) of the National Labor Relations Act is set 
forth at p. 37, infra. The legislative history clearly establishes 
that the principle of “majority rule” enacted in Section 9 (a) was 
intended to be the same as that which had been prescribed in the 
Railway Labor Act. Senate Report No. 573 ( 74th Cong., 1st 
Sess.), p. 13; House Report No. 1147 (74th Cong., 1st Sess.), pp. 
21-22. 

23 In the Virginian case a majority of those eligible to vote par¬ 
ticipated in the election, but this circumstance was not material 
to the Court’s decision. The Court relied upon the rule governing 
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The Board and the courts have uniformly followed 
the principle of the Virginian casein cases under the 
National Labor Relations Act .^Jew York Handker¬ 
chief Mfg. Co. v. N. L. E. B., 114 F. (2d) 144,148-149 
(C. C. A. 7), cert, denied 311 U. S. 704; N. L. E. B. 
v. National Mineral Co., 134 F. (2d) 424, 426—428 
(C. C. A. 7), cert, denied 320 U. S. 753; N. L. E. B. v. 
Whittier Mills Co., Ill F. (2d) 474, 477-478 (C. C. A. 
5); Marlin-Eockwell Corp. v. N. L. E. B., 116 F. (2d) 
586, 588 (C. C. A. 2), cert, denied 313 U. S. 594; 
Matter of Western Foundry Co., 42 N. L. R. B. 302; 
Matter of Spring City Foundry, 11 N. L. R. B. 1286; 
Matter of E. C. A. Mfg. Co., Inc., 2 N. L. R. B. 159, 
173. There are no contrary decisions.^^ 

political elections, which makes no distinction based upon the 
number of participants in the election. In Carroll County v. 
Smith , 111 U. S. 556, cited by the Supreme Court in the Virginian 
case, only about one-third of those eligible to vote participated, 
but it was held that the statutory provision requiring the assent 
df two-thirds of the qualified voters had been satisfied. See also 
St. Joseph Township v. Rogers , 16 Wall. 644,664. 

24 As noted in the Board’s certification of the Union in the in¬ 
stant case (App, 95), the Board has as a matter of administrative 
discretion limited the application of the principle of the Virginian 
case to cases where the results of the balloting are representative. 
See Matter of L. A. Kendall , Jr ., 41 N. L. R. B. 395,397; Matter of 
Bernard Gold and Jacob Wasserman , 55 N. L. R. B. 592, in each 
of which only one of the three employees in the respective units 
voted in the elections. In the instant case, the Board, as ap¬ 
pears from its decision (App. 95), conducted an independent 
investigation following the balloting, to ascertain whether the 
election was fair and representative. It found that it was (ibid.). 
Moreover, the record in the instant case indicates (App. 62), as 
the Board found (App. 95), that respondent has a high rate of 
turnover among its employees, so that a substantial number of 
those whose names appeared on the eligibility pay-roll list were 
ho longer employed by respondent at the time of the election. 
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Application of the political rule in Board elections 
tends to have certain obviously salutary effects. Thus, 
it avoids the danger, referred to in the Virginia Rail¬ 
way case (300 U. S., at p. 560), “that the absence of 
eligible voters may be due less to their indifference 
than to coercion by the employer.” It also tends to 
require all those opposed to a representative to register 
their vote, thereby promoting responsibility and tend¬ 
ing to insure a more acceptable disposition of the rep¬ 
resentation question than would a rejection of rep¬ 
resentation based on the employees’ failure to par¬ 
ticipate. 25 

We respectfully submit that the Board’s certifica¬ 
tion of the Union herein was within the Board’s com¬ 
petence to make. 

CONCLUSION 

It is respectfully submitted that the Act is applica¬ 
ble to respondent’s operations, that the Board’s certi¬ 
fication was validly issued, and that a decree should 
therefore issue enforcing the Board’s order. 

Alvin J. Rockwell, 

General Counsel, 
Malcolm F. Halliday, 

Associate General Counsel, 

David Findling, 

Margaret M. Farmer, 

Attorneys, 

National Labor Relations Board. 

August 1944. 

25 Normally, over 80 percent of all employees eligible to vote in 
Board elections actually cast ballots. Eighth Annual Report of 
the National Labor Relations Board (G. P. O. 1943), pp. 24-26. 



APPENDIX 


National Labor Relations Act (Act of July 5, 1935, 
c. 372, 49 Stat. 449, 29 U. S. C. 151 et seq.). 

Section 1 . The denial by employers of the 
right of employees to organize and the refusal 
by employers to accept the procedure of collec¬ 
tive bargaining lead to strikes and other forms 
of industrial strife or unrest, which have the 
intent or the necessary effect of burdening or 
obstructing commerce by (a) impairing the 
efficiency, safety, or operation of the instru¬ 
mentalities of commerce; (b) occurring in the 
current of commerce; (e) materially affecting, 
restraining, or controlling the flow of raw ma¬ 
terials or manufactured or processed goods from 
or into the channels of commerce, or the prices 
of such materials or goods in commerce; or 
(d) causing diminution of employment and 
wages in such volume as substantially to impair 
or disrupt the market for goods flowing from 
or into the channels of commerce, 
i The inequality of bargaining power between 

employees who do not possess full freedom of 
association or actual liberty of contract, and em¬ 
ployers who are organized in the corporate or 
other forms of ownership association substan¬ 
tially burdens and affects the flow of commerce, 
and tends to aggravate recurrent business de¬ 
pressions, by depressing wage rates and the pur¬ 
chasing power of wage earners in industry and 
by preventing the stabilization of competitive 
wage rates and working conditions within and 
between industries. 

Experience has proved that protection by law 
of the right to employees to organize and bar¬ 
gain collectively safeguards commerce from 

(34) 
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injury, impairment, or interruption, and pro¬ 
motes the flow of commerce by removing cer¬ 
tain recognized sources of industrial strife and 
unrest, by encouraging practices fundamental 
to the friendly adjustment of industrial dis¬ 
putes arising out of differences as to wages, 
hours, or other working conditions, and by re- 
. storing equality of bargaining power between 
employers and employees. 

It is hereby declared to be the policy of the 
United States to eliminate the causes of certain 
substantial obstructions to the free flow of com¬ 
merce and to mitigate and eliminate these ob¬ 
structions when they have occurred by encour¬ 
aging the practice and procedure of collective 
bargaining and bv‘ protecting the exercise by 
workers of full freedom of association, self¬ 
organization, and designation of representatives 
of their own choosing, for the purpose of nego¬ 
tiating the terms and conditions of their em¬ 
ployment or other mutual aid or protection. 

Sec. 2. 

***** 

(2) The term “employer” includes any per¬ 
son acting in the interest of an employer, di¬ 
rectly or indirectly, but shall not include the 
United States, or any State or political subdi¬ 
vision thereof, or any person subject to the 
Railway Labor Act, as amended from time to 
time, or any labor organization (other than 
wflien acting as an employer), or anyone acting 
in the capacity of officer or agent of such labor 
organization. 

(3) The term ‘ employee” shall include any 
employee, and shall not be limited to the em¬ 
ployees of a particular employer, unless the 
Act explicitly states otherwise, and shall include 
any individual wrhose work has ceased as a 
consequence of, or in connection with any cur¬ 
rent labor dispute or because of any unfair labor 
practice, and who has not obtained any other 
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regular and substantially equivalent employ¬ 
ment, but shall not include any individual em¬ 
ployed as an agricultural laborer, or in the 
domestic service of any family or person at his 
home, or any individual employed by his parent 
or spouse. 

***** 

(6) The term “commerce” means trade, traf¬ 
fic, commerce, transportation, or communication 
among the several States, or between the Dis¬ 
trict of Columbia or anv Territory of the United 
States and any State or other Territory, or be¬ 
tween any foreign country and any State, Ter¬ 
ritory, or the District of Columbia, or within 
the District of Columbia or any Territory, or 
between points in the same State but through 
any other State or any Territory or the District 
of Columbia or any foreign country. 

(7) The term “affecting commerce” means in 
commerce, or burdening or obstructing com¬ 
merce or the free flow of commerce, or having 
led or tending to lead to a labor dispute burden¬ 
ing or obstructing commerce or the free flow of 
commerce. 

***** 

Sec. 7. Employees shall have the right to self¬ 
organization, to form, join, or assist labor or¬ 
ganizations, to bargain collectively through 
representatives of their own choosing, and to 
engage in concerted activities, for the purpose 
of collective bargaining or other mutual aid or 
protection. 

Sec. 8. It shall be an unfair labor practice 
for an employer— 

(1) To interfere with, restrain, or coerce 
employees in the exercise of the rights guaran¬ 
teed in section 7. 

***** 

(5) To refuse to bargain collectively with the 
representatives of his employees, subject to the 
provisions of section 9 (a). 


I 


I 


I 


I 


I 
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/* 

Sec. 9. (ay Representatives designated or 
selected for the purposes of collective bargain¬ 
ing by the majority of the employees in a unit 
appropriate for such purposes, shall be the 
exclusive representatives of all the employees 
such unit for the purposes of collective 


in 


bargaining in respect to rates of pay, wages, 
hours of employment, or other conditions of 
employment ^Provided, That any individual 
employee or a group of employees shall have 
the right at any time to present grievances to 
their employer. 


(c) Whenever a question affecting commerce 
arises concerning the representation of em¬ 
ployees, the Board may investigate such con¬ 
troversy and certify to the parties, in writing, 
the name or names of the representatives that 
have been designated or selected. In any such 
investigation, the Board shall provide for an 
appropriate hearing upon due notice, either in 
conjunction with a proceeding under section 
10 or otherwise, and may take a secret ballot 
of employees, or utilize any other suitable 
method to ascertain such representatives. 

(d) Whenever an order of the Board made 
pursuant to section 10 (c) is based in whole 
or in part upon facts certified following an 
investigation pursuant to subsection (c) of this 
section, and there is a petition for the enforce¬ 
ment or review of suoh order, such certification 
and the record of such investigation shall be 
included in the transcript of the entire record 
required to be filed under subsections 10 (e) 
or 10 (f), and thereupon the decree of the court 
enforcing, modifying, or setting aside in whole 
or in part the order of the Board shall be made 
and entered upon the pleadings, testimony, and 
proceedings set forth in such transcript. 

Sec. 10. 

***** 
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(e) The Board shall have power to petition 
any circuit court of appeals of the United 
States (including the Court of Appeals of the 
District of Columbia), or if all the circuit 
courts of appeals to which application may be 
made are in vacation, any district court of the 
United States (including the Supreme Court 
of the District of Columbia), within any circuit 
or district, respectively, wherein the unfair 
labor practice in question occurred or wherein 
such person resides or transacts business, for 
the enforcement of such order and for 
appropriate temporary relief or restraining 
order. * * * 

Constitution of the United States: 

Art. 1, Sec. 8. 

Congress shall have the power * * * 

* * * # # 

To exercise exclusive Legislation in all Cases 
whatsoever, over such District (not exceeding 
ten Miles square) as may, by Cession of par¬ 
ticular States, and the Acceptance of Congress, 
become the Seat of the Government of the 
United States, and to exercise like Authority 
over all Places purchased by the Consent of the 
Legislature of the State in which the Same 
shall be, for the Erection of Forts, Magazines, 
Arsenals, dock-Yards, and other needful Build¬ 
ings ; And 

To make all Laws which shall be necessary 
and proper for carrying into Execution the 
foregoing Powers, and all other Powers vested 
by this Constitution in the Government of the 
United States, or in any Department or Officer 
thereof. 
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Mnttfii S’tatfB Court of Appeals 
Itatrirt of Columbia 


No. 8786 


National Labor Relations Board, 
Petitioner, 


vs. 

Central Dispensary and Emergency Hospital, 

Respondent. 


ON PETITION FOR ENFORCEMENT OF AN ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD. 


BRIEF FOR CENTRAL DISPENSARY AND 
EMERGENCY HOSPITAL 


STATEMENT OF THE CASE 

The respondent was organized in 1871 and was incorpo¬ 
rated in 1882 under the laws of the District of Columbia, 
“to provide a suitable building in the City of Washington, 
District of Columbia, for a Dispensary where all needy 
persons, without distinction, may be provided gratuitously 
with medical and surgical service and treatment and with 
medicines.” It is a non-profit charitable organization. The 
financial statement shows that for the year 1941, the hos¬ 
pital loss was $23,654.96. Of its total revenue, $80,000.00 
was appropriated by Congress for “medical charges for 
care and treatment of indigent patients under contracts 
to be made by the Health Officer of the District of Columbia 
and approved by the Commissioners.” 
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Under the Health Department contract, the charge made 
for the handling of indigent cases is much less than the 
actual cost to the hospital. A charge of $1.00 is made for an 
ambulance call, against a cost to the hospital of $2.50. The 
charge for ward care is $2.90 a day whereas the cost to the 
hospital is $5.56 a day. The clinic visit rate is 77c and costs 
$1.16. Emergency room treatment is at the rate of 65c and 
costs $1.51. (App. 91.) The service rendered under the 
Health Department contract and under agreements with 
the Community Chest and other charitable organizations 
produces a revenue of about $100,000.00 a year and costs 
about $200,000.00 a year. (App. 31.) This difference is 
met out of revenue from full pay patients or from the public 
by way of contributions or from other sources of revenue. 

Approximately 331/3% of all the services rendered by 
the hospital are charity services in that they are rendered 
for less than cost. In the year 1940, a typical year, there 
were 12,894 dispensary visits for winch no payment was 
received from any source. 

The hospital takes the position that its activities do not 
constitute trade and traffic within the meaning of the Na¬ 
tional Labor Relations Act and, therefore, it is not subject 
to the Act or to the jurisdiction of the National Labor Rela¬ 
tions Board. 

Before the election w T as held, the hospital filed a complaint 
in the District Court for an injunction to restrain conduct 
of the election on the grounds that the Board wras without 
jurisdiction, but this was met writh a motion to dismiss upon 
the ground that the action was premature. Therefore, the 
hospital has to be in the position of refusing to bargain with 
the union in order to obtain a judicial determination of the 
question whether it is subject to the jurisdiction of the pe¬ 
titioner and required to recognize the union as bargaining 
agent of its employees. 

Incidental to that question, the hospital contends that it 
should not be required to recognize the certification by the 
National Labor Relations Board because it is based upon 
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an election at which considerably less than a majority of 
the total number of employees in the unit participated and 
less than one-third voted in favor of the union. 

Also, the hospital contends that even if the Court should 
hold that the respondent is subject to the jurisdiction of the 
Board and that the certification of the bargaining agent was 
properly issued, nevertheless the Court should not order the 
hospital to bargain with the union because of changed con¬ 
ditions since the election was held. 

SUMMARY OF ARGUMENT 

1. Respondent is a non-profit charitable institution and 
is not engaged in “trade, traffic, commerce, transportation” 
within the meaning of Sec. 2(6) of the Act and, therefore, 
respondent is not subject to the Act. 

2. The Board’s certification of the union is improper and 
should not be honored, being based upon an election at 
which out of 251 eligible voters, only 108 cast their ballots, 
and of this number, only 75 were for the union. 

3. By reason of changed conditions, this Court should not 
order the hospital to bargain with the union. 

1. RESPONDENT IS NOT SUBJECT TO THE ACT 

The hospital is a charitable institution. Approximately 
33% of the hospital services are rendered for less than cost 
and the whole operation of the hospital is without profit. 

Hospitals frequently are placed in the same grouping as 
churches, orphan asylums, industrial schools, and the like. 
As was said in the case of St. Louis TJnion Trust Co. vs. Ore¬ 
gon Annual Conference, 14 Fed. Supp. 35,40, “It is common 
knowledge that hospitals are considered next after churches 
as legitimate objects of church ownership.” 
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iln the case of People vs. Powers, 147 N. Y. 104, 110, the 
Court said: 

“We think we may take judicial notice that in the prom- 
i inent cities of our State there are numerous organized 
charities that are not incorporated, as well as those 
that are incorporated. What are they? Hospitals, 
homes for the friendless, industrial schools, orphan 
i asylums, aged female societies, and children’s homes 
are common names in every city with which we are 
familiar. ’ ’ 

Circuit Judge Parker in the case of Ettlinger vs. Trustees 
of Randolph. Macon College , 31 Fed. 2d, 869, 870, quoted 
from Blackstone that “The eleemosynary sort of corpora¬ 
tions are such as are constituted for the perpetual distribu¬ 
tion of the free alms or bounty of the founder of them, to 
such persons as he has directed. Of this are all hospitals 
for the maintenance of the poor, sick and impotent, and all 
colleges both in our universities and out of them.” 

Dealing with the question of whether an institution would 
be considered charitable even though it makes a charge 
for services, Judge Parker said: 

“ It is clear that a corporation is to be deemed eleemosy¬ 
nary or charitable where its property is derived from 
charitable gifts or bequests and is administered, not 
i for the purpose of gain, but in the interest of humanity; 
and an educational institution, established and endowed 
by private charity, falls within the classification. (Dart- 
| mouth College Case and others cited.) And it is equally 
i clear both that the eleemosynary or charitable nature of 
an educational institution is not destroyed by the fact 
that it makes a charge for tuition, and that the payment 
of tuition by its students does not prevent their being 
i considered beneficiaries of the charity * * *. These 
i principles are settled by the overwhelming weight of 
authority. ’ ’ (Italics supplied.) 

In New England Sanitarium vs. Stoneham, 205 Mass. 335, 
342, in which it was shown that 1 7/lOOths per cent were 
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free patients, 4 7/100ths per cent were part paying patients, 
and the balance, or approximately 95% paid the full rate, 
the Court held that the sanitarium was a charitable institu¬ 
tion and on this subject, said: 

“The increase of charitable funds, through receipts 
from patients or inmates who are able to pay wholly 
or partially for benefits received, does not change a 
home for aged people, or hospital, organized and con¬ 
ducted as a charity, into a private association, main¬ 
tained for the pecuniary advantage of the promoters. 
The original eleemosynary character of the institution 
is not transformed by this patronage, even if sufficient 
to relieve it from financial burdens, but the charity as 
established remains unaffected.’’ 

In Roosen vs. Hospital, 235 Mass. 66, Chief Justice Rugg 
used the following language: 

“That the defendant is a public charitable corporation 
established for the care of sick and indigent persons is 
not controverted. The fact that it receives compensa¬ 
tion from some of its patients does not affect in anff 
respect its character or liability as a public charity. 
All such payments are devoted exclusively to charitable 
uses and not at all for private gain.” (Italics supplied.) 

Also see Tucker vs. Association, 191 Ala. 572, 598, as 
follows: 

“It is a well known fact, of which Courts may take 
judicial notice, that many of the most noted institu¬ 
tions of this country for the treatment of the sick were 
established by endowments, are not operated for profit, 
accept charity patients, and are such as come within 
the definition of charitable institutions laid down in 
the books.” 

In the case of State vs. Powers, 10 Mo. App. 263, the Court 
held that a charitable institution does not lose its charitable 
character merely because recipients of its benefits who are 
able to pay are required to do so, where funds derived in 
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this manner are devoted to the charitable purposes of the 
institution. The following language is taken from the opin¬ 
ion of the Court: 

“The fact that paying patients are taken, the profits 
derived from attendance upon these patients being 
exclusively devoted to the maintenance of the charity, 
seems rather to enhance the usefulness of the institu- 
i tion to the poor; for it is a matter of common observa¬ 
tion among those who have gone about at all among 
i the suffering classes, that the deserving poor can with 
difficulty be persuaded to enter an asylum of any kind 
confined to the reception of objects of charity; and 
that their honest pride is much less wounded by being 
I placed in an institution in which paying patients are 
also received. The fact of receiving money from some 
of the patients does not, we think, at all impair the 
character of the charity, so long as the money thus re¬ 
ceived is devoted altogether to the charitable object 
which the institution is intended to further.” 

This principle has been applied to hospitals in a number 
of cases and we respectfully submit that on the authority 
of the cases referred to the respondent hospital must be 
held to be a charitable institution. 

We next come to the proposition that as a charitable in¬ 
stitution, respondent hospital is not engaged in trade, traffic, 
commerce, transportation, within the meaning of the Na¬ 
tional Labor Relations Act. 

A definition by Mr. Justice Story in the case of The 
Nymph (C.C.) Sumn. 516-518, Fed. Cas. No. 10388, has been 
frequently quoted. His language was: 

“Wherever any occupation, employment or business is 
carried on for the purpose of profit, or gain, or a liveli¬ 
hood, not in the liberal arts or the learned professions, 
it is constantly called trade.” (Italics supplied.) 

In XJ. S. vs. Keystone Watch Co., 218 Fed. 502, the Court 
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held that “trade” was the business of buying and selling 
for gain. 

Other Federal decisions to the same effect are U. S . vs. 
Cassidy, 67 F. 698; U. S. vs. Coal Dealers Assn., 85 F. 252; 
U. S. vs. U. S. Steel Cory., 223 F. 255; National League vs. 
Federal Baseball Club, 259 U. S. 200; Hood Rubber Co. vs. 
U. S. Rubber Co., 229 F. 583. 

There are a number of state cases, one of them being 
Campbell vs. Union, 151 Minn. 220, in which the Court said: 

“It seems clear to us that the only logical conclusion 
is that the word has been used in its broadest sense, 
and includes business of any kind in which a person 
engages for profit.” (Italics supplied.) 

The petitioner relies upon the cases of U. S. vs. American 
Medical Association, 72 App. D. C. 12, 110 F. 2d, 703, cer¬ 
tiorari denied, 310 U. S. 644, and American Medical Associ¬ 
ation vs. TJ. S., 76 App. D. C. 70; 130 Fed. 2d, 233. The 
petitioner’s brief, at page 14, contains the following quota¬ 
tion from this Court’s opinion: 

“We have no doubt that the hospitals described in the 
indictment were engaged in trade and commerce within 
the meaning of the common la-w and of the Sherman 
Act.” 

Petitioner then goes on to point out that the respondent was 
one of the hospitals named in the indictment. 

We think it is clear that the language quoted from the 
Court’s decision related to whether the hospitals were en¬ 
gaged in trade and commerce within the meaning of the 
common latv and of the Sherman Act, and that the Court 
should review the question to determine whether the re¬ 
spondent hospital is engaged in trade and commerce within 
the meaning of the National Labor Belations Act. 

However, it is to be noted that when the whole question 
■went to the Supreme Court on certiorari, 317 U. S. 519, 528, 
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and one of the questions to be passed upon was whether the 
practice of medicine and the rendering of medical services 
as described in the indictment constituted “trade’* under 
Sec. 3 of the Sherman Act, the Supreme Court did not pass 
upon that question in affirming the judgments. Thus the 
Supreme Court has not yet decided whether or not the prac¬ 
tice of medicine constitutes trade under the Sherman Act. 

This Court in the American Medical Association case 
referred to a number of state decisions in which private 
hospitals were held not to be engaged in trade and traffic. 

A case upon which we rely in that of Western Pennsyl¬ 
vania Hospital vs. Lichlitcr, 340 Pa. 382, 387,17 Atl. 2d, 206, 
209,132 A. L. R. 1136, in which the Court held that private 
hospitals supported by appropriations and charity were not 
an industry and its employees were not engaged in “indus¬ 
try, trade, craft or occupation” within the meaning of the 
statute under consideration. 

Other cases cited by this Court in the American Medical 
Association case and which are pertinent to the pending 
case are as follows: 

City of Rochester vs. Rochester Girls' Home, 194 N. Y. S. 
236, 237, in which the Court held that a charitable home for 
girls was not a “business, trade or industry.” 

In Easterbrook vs. Hebrew Ladies' Orphan Society, 85 
Conn. 289, 298, 82 Atl. 561, 564, the Court held that a char¬ 
itable home for the aged was not a business within the sense 
of a restrictive covenant. 

In Lawrence vs. Nissen, 173 N. C. 359, 364, 91 S. E. 1036, 
it was held that a municipal ordinance declaring hospitals 
for profit to be nuisances does not discriminate in favor of 
charitable hospitals as the distinction is reasonable. The 
Court held that charitable hospitals are not “businesses.” 

"VVe respectfully submit that the decision of this Court in 
the American Medical Association case, supra, is not an 
authority to support the petitioner’s contention that the 
respondent is engaged in trade and traffic but, on the con- 
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trary, the decision sustains the respondent’s point of view. 
After reviewing the authorities, this Court said: 

“The indubitable effect of all these cases, English and 
American, is to enlarge the common acceptation of the 
word ‘trade’ when embraced in the phrase ‘restraint 
of trade’ to cover all occupations in which men are 
engaged for a livelihood.” (Italics supplied.) 

From the foregoing quotation it seems clear that this 
Court was considering the legal meaning of the word 
“trade” only in relation to the Act which was then before 
it and further, that even as to such Act, the Court said that 
trade covers all occupations in which men are engaged for 
a livelihood. The respondent hospital is not conducted for 
a livelihood but, on the contrary, is conducted to render 
a charitable purpose. 

In the case of Western Pennsylvania Hospital, et al. vs. 
Lichliter, supra, the question involved was whether the 
State Labor Relations Act applied to twenty-five non-profit 
charitable hospitals, which filed a bill in equity to enjoin the 
Pennsylvania Labor Relations Board from proceeding 
against them under the Labor Relations Act. The first 
question presented was whether the Trial Court had juris¬ 
diction to issue an injunction in view of the Pennsylvania 
Labor Anti-Injunction Act relating to a labor dispute in¬ 
volving persons who were engaged “in a single industry, 
trade, craft or occupation.” The Court held that a hospital 
is not an industry and giving the words “industry, trade, 
craft or occupation” their commonly accepted meaning, 
they do not include the operations of a hospital. 

The Court further held that the Legislature did not intend 
such a result; that the purpose of the Act was to preserve 
the status quo during labor disputes; that the effect of 
unionization and attendant efforts to enforce demands 
would involve results far more sweeping and drastic than 
merely property rights; that the question of profits for the 
employer or wages for the employee were not alone in- 
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volved; that it could not conceive that the Legislature 
intended to include hospitals within the purview of the Act 
and that even though the words used might conceivably 
be broad enough to include a hospital, nevertheless a hos¬ 
pital was not within the spirit of the Act and, not being 
within the spirit, the Act does not apply to it. 

As authority for this past proposition, the Court quoted 
from the opinion of the United States Supreme Court in 
Holy Trinity Church vs. U. S., 143 U. S. 457,12 Sup. Ct. 511, 
as follows: 

“It is a familiar rule that a thing may be within the 
i letter of the statute and yet not within the statute, be¬ 
cause not within its spirit nor within the intention of 
i its makers. This has been often asserted, and the Re- 
! ports are full of cases illustrating its application. This 
is not the substitution of the will of the judge for that 
of the legislator; for frequently words of general mean¬ 
ing are used in a statute, words broad enough to include 
i an act in question, and vet a consideration of the whole 
legislation, or of the circumstances surrounding its 
enactment, or of the absurd results which follow from 
giving such broad meaning to the words, makes it un¬ 
reasonable to believe that the legislator intended to 
include the particular act.” 

The Court pointed out that hospitals are scientific institu¬ 
tions created for humane purposes in amelioration of the 
sufferings of mankind. They require for their successful 
operation highly skilled physicians, surgeons, technicians, 
experts and nurses. They likewise require the services of 
other persons, some of whom may be skilled and some un¬ 
skilled, but the whole must be coordinated, controlled and 
uninterrupted to accomplish the general purpose. This 
would be impossible should the Labor Relations Act be 
held applicable with all its attending ramifications, interrup¬ 
tions and possible cessation of service due to labor disputes 
and attending financial inability to function. 

The case of Jewish Hospital of Brooklyn vs. Doe, et al., 
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300 N. Y. S. 1111, was a suit to enjoin the union and certain 
of its officers from interfering with the conduct and opera¬ 
tion of the hospital which was a charitable hospital sup¬ 
ported mainly by patients of the City of New York and by 
contributions from other sources. The question involved 
was whether or not under the statute depriving state courts 
of jurisdiction to issue injunctions in cases involving or 
growing out of labor disputes the Trial Court had jurisdic¬ 
tion to issue an injunction in this case. The Court held 
that even though the anti-injunction statute did not ex¬ 
pressly exempt charitable corporations from its operation, 
the Legislature never intended it to apply to institutions 
such as the plaintiff hospital. Those involved in the dispute 
must be engaged in the same * 1 industry, trade, craft or 
occupation.” These words connote and emphasize one com¬ 
mon thought, that the parties to the controversy shall be 
engaged in the same business, enterprise or commercial 
pursuit, “one party motivated by the desire for profit, the 
other by the desire to earn a livelihood. ’’ The hospital was 
not thus engaged nor were its sponsors or supporters moti¬ 
vated by any selfish or pecuniary consideration and the 
Court held that obviously the hospital was not engaged in 
any industry, trade, craft or occupation for profit within the 
meaning of the statute. 

The Court further held that when the hospital supplied 
care to so-called free patients it was in fact, if not in name, 
a governmental agency performing a governmental func¬ 
tion which ordinarily belongs to and is usually discharged 
by the state. And in conclusion, the Court said that its 
determination that charitable corporations were not meant 
to be included within the statute finds support in the history 
of labor struggles for shorter hours, increased wages and 
better working conditions. 

“The conflict which is almost as old as labor itself, 
always was between those whose capital was invested 
in business for profit and those whose efforts contri- 
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buted to the earning of profits. Therefore, it is rea¬ 
sonable to assume in the absence of express language to 
i the contrary that in enacting the statute the Legisla¬ 
ture had in mind industrial and commercial enterprises 
i organized for profit and the labor controversies and 
i litigations incident to their operation and not non-profit 
charitable institutions such as plaintiff hospital.” 
(Italics supplied.) 

In the case of State Labor Relations Board vs. McChes- 
ney, 27 N. Y. S. 2d, 866 (New York, 1940), 27 N. Y. S. 2d, 
870 (New York, 1941), the New York State Labor Relations 
Board applied to the Supreme Court to confirm its deter¬ 
mination against McChesney who owned and operated a 
private hospital conducted for profit requiring him to bar¬ 
gain collectively with his hospital service and maintenance 
employees. The respondent challenged the jurisdiction of 
the Board largelv on the ground that the intent of the 
New York Legislature was to control labor relations in 
industry and lie contended that his hospital was not en¬ 
gaged in industry. However, the Court held that the Act 
cohered “labor conditions in any field of employment where 
the objective is the earning of a livelihood on one side and 
thb gaining of a profit on the other.” The respondent called 
attention to the fact that the Labor Board admitted it had 
no jurisdiction over employees of a voluntary hospital, 
arguing that there should be no distinction in this respect 
as against a private hospital inasmuch as their functions 
in the care of the sick are identical, but the Court said that 
“judicial decision has indicated a distinction between the 
two types of institution” and after referring to the decision 
in Jewish Hospital of Brooklyn vs. John Doe , supra , the 
Court said that the argument advanced by the respondent 
in this respect “could be employed with equal force by a 
large milk corporation claiming that it performs the same 
function as a charitable organization devoted to the free 
distribution of milk” and, therefore, the Court concluded 
that although charitable hospitals were exempt from the 
Act , private hospitals conducted for profit were not. 
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The case of Nortliwestern Hospital vs. Public Building 
Service Employees Union, 208 Minn. 389, 294 N. W. 215, 
although relied upon by the petitioner does not in fact sup¬ 
port the petitioner’s contentions here. In that case the 
Court was required to interpret the Act of the Legislature 
giving the State Labor Conciliator jurisdiction in the case 
of a dispute in any “industry, business or institution af¬ 
fected with the public interest.” The Court there held 
that “a hospital such as the plaintiff corporation operates 
is generally regarded as an institution in the community. 
It is not a business or industry but it is concerned with the 
well being of the people.” (Italics supplied.) From this 
quotation, it will be seen that the Court based its decision 
upon the finding that the hospital was an institution. It 
expressly found that the hospital was not a business or 
industry. In the present case, if an order is to be entered 
against respondent, the Court must find that it is engaged 
in trade and traffic which we submit is the equivalent of 
business or industry and, therefore, the case under discus¬ 
sion is an authority against the petitioner’s contention. 

2. THE BOARD’S CERTIFICATION IS IMPROPER 

The election report (App., p. 92-93) shows that there were 
251 employees on the eligible list; that only 108 ballots 
were cast; that only 101 ballots were counted; that only 
75 votes were cast for the union. In other words, only 
40.2% of eligible votes were counted and only 29.9% of the 
total number of eligible employees voted for the union. 

Section 9-a of the National Labor Relations Act provides 
that “representatives designated or selected for the pur¬ 
poses of collective bargaining by the majority of employees 
in a unit appropriate for such purposes shall be the exclu¬ 
sive representative of all the employees of such unit for 
the purposes of collective bargaining in respect to rates of 
pay, wages, hours of employment, or other conditions of 
employment.” 
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It seems to us that the language is clear that the repre¬ 
sentatives must be selected “by the majority of employees.” 
Certainly a union selected by less than 30% of the employees 
should not have the right to speak for all. The petitioner 
says, in the footnote of page 33 of its brief, that normally 
over 80% of all employees eligible to vote in Board elec¬ 
tions actually cast ballots. If this is a fact, we respectfully 
submit that it points up our contention that the result of 
the election in the pending case was not representative. 

We do not think that the cases relied upon by the peti¬ 
tioner on this point are controlling here. 

In the case of New York Handkerchief Manufacturing Co. 
vsl National Labor Relations Board , 114 Fed. 2d, 144, the 
principal issues involved related to various alleged unfair 
labor practices with respect to which the Board was sus¬ 
tained. While it is true that less than a majority of the 
eligible voters cast their ballots, the Court sustained the 
election because the Board found “that petitioner was 
guilty of coercion and intimidation against its employees, 
which, no doubt, prevented many of them from participating 
in the election.” The Court pointed out that it does not 
follow that the Board could justify itself in the exercise 
of such authority in every case regardless of the number 
who praticipated in the election and said: 

“In the instant ease, as found by the Board, petitioner, 

• by its unlawful conduct, interfered with the right of 
its employees to participate in the election and, no 
i doubt, was responsible for the small proportion of the 
employees voting. Under such circumstances, we are 
of the opinion that the Board not only was within its 
1 authority, but was justified in concluding that the 
i union was the proper representative.” (Italics sup¬ 
plied.) 

Even under the circumstances recited above, the Court 
stated that: 

“The authority of the Board to certify the union under 
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such circumstances presents an important question, not 
free from doubt.” 

To the same effect is the case of National Labor Relations 
Board vs. National Mineral Co., 134 F. 2d, 424. In that 
case the company was accused of anti-union activity and 
refusal to cooperate in the holding of the election. Prior 
to the election the Board sent twenty-five copies of the 
election notice to the company to be posted in its plant. 
The company refused to post them. The company agreed 
to furnish a copy of the payroll for the guidance of the 
Board in conducting the election but failed and refused to 
do so. On election day, supervisory employees gathered 
near the voting place and kept the employees under surveil¬ 
lance, all of this with the result that less than a majority 
of the employees voted. The Court found that the company 
was “a flagrant violator of the provisions of the Act” and 
said that its prejudicial conduct was so apparent that it 
never attempted in its brief or in oral argument to defend 
its conduct and after summarizing the various acts com¬ 
mitted by the company, the Court said: 

“You have a totality of opposition by the company to 
the efforts of its employees to organize that warranted 
the Board in finding that the company's conduct was 
an interference with the election and was responsible 
for the small number voting.” (Italics supplied.) 

In the case of National Labor Relations Board vs. Whit¬ 
tier Mills Co., Ill F. 2d, 474, again we have a situation 
where the employer had been guilty of acts of intimidation 
particularly wage cuts which “necessarily discouraged the 
employees in maintaining their connection with and repre¬ 
sentation by the union.” 

In Marlin-Rockwell Corp. vs. National Labor Relations 
Board, 116 Fed. 2d, 586, the election was sustained on the 
grounds that more than a majority of the eligible voters 
participated in the election and the Court pointed out that 
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“tinder the Railway Labor Act it has been authoritatively 
held that a vote of the majority of the participants deter¬ 
mines the choice, if the election was participated in by a 
majority of the employees entitled to vote. 71 

We submit that none of the cases cited above are authori¬ 
ties on the proposition before this Court. There is no evi¬ 
dence or suggestion that the respondent hospital did any¬ 
thing to interfere with the rights of the employees voting 
and it is clear that the election was not even participated 
in by a majority of the employees eligible to vote. 

3. BY REASON OF CHANGED CONDITIONS THIS 
I COURT SHOULD NOT ORDER THE HOSPITAL TO 
BARGAIN WITH THE UNION ON THE BASIS OF 
I THE CERTIFICATION OF DECEMBER 26, 1942. 

Even if this Court should find that the respondent hos¬ 
pital is subject to the jurisdiction of the National Labor 
Relations Board and further find that the certification 
based upon the election was valid, nevertheless we urge 
that changed conditions since the election are such as to 
require the Court to refuse to issue the order of enforcement. 

The undersigned counsel has been advised by the Super¬ 
intendent of the hospital by letter dated September 12,1944, 
that of the 251 employees who were eligible to vote at the 
election conducted on October 21, 1942, only 43 employees 
are now in the employ of the company. If we apply the 
same percentages to these 43 employees, we would have only 
12 employees voting for the union, but even if we assume 
that all 43 originally voted for the union and -would do so 
now, that number represents only about 17% of the total 
number of employees. We submit that under such circum¬ 
stances, the company should not be required to bargain 
with the union. 

There has been a delay of nearly two years since the 
election, none of which has been due to any fault of 
the respondent. W T e have consistently said that we wanted 
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to have the jurisdictional question first determined. We 
filed a suit for an injunction before the election was held 
to determine the question of jurisdiction but were met with 
a motion to dismiss on the ground that the action was pre¬ 
mature. Thereafter, when the election was held and the 
union certified as bargaining representative, we refused 
to bargain and communicated with the union with the view 
to having a court proceeding expeditiously brought. In the 
undersigned counsel’s letter to the union dated January 16, 
1943 (App., p. 103-104), I said, “I shall be glad to confer 
with you at your convenience regarding any steps which 
we can take which will enable a prompt court decision on 
the question of the Board’s jurisdiction.” 

Thereafter, the necessary proceeding before the National 
Labor Relations Board was instituted in which the respond¬ 
ent stipulated most of the facts, admitting its refusal to 
bargain, and standing upon the jurisdictional question. The 
Board issued its decision and order on June 11, 1943, but 
did not file its enforcement petition in this Court until 
June 9, 1944, or tivo days less than a year after the order 
was entered . 

During this period of delay, not caused by any fault of the 
respondent, there has been such a substantial turn-over in 
the employees of the respondent that it would be manifestly 
contrary to the spirit of the Act for the respondent to be 
required to bargain with the union unless and until the 
union demonstrates that it now represents a majority of 
the respondent’s present employees. 

Respectfully submitted, 

Joseph C. McGarraghy, 
Tower Building, 

Attorney for Central 
Dispensary and Emergency 
Hospital. 
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CHRONOLOGICAL LIST OF RELEVANT DOCKET 

ENTRIES 

The Central Dispensary and Emergency Hospital 

Case No. V-R-860 

10- 7-41—Petition filed. 

1- 6-42—Amended petition filed. 

2- 4r-42—Order issued directing investigation and hearing. 

2- 6-42—Notice of hearing issued. 

2- 7-42—Order issued designating Earle K. Shawe, Trial Ex¬ 
aminer. 

2- 9-42—Affidavit of service of notice of hearing filed by 
Madeline S. Goldie. 

2-10-42—Notice of change in place of hearing issued. 

2-12-42—Hearing held. Case transferred to the Board as 

Case No. R-3548 

2-14-42—Company and petitioning union joint request for 
oral argument. 

2- 23-42—Notice of hearing for the purpose of oral argument 

issued. 

3- 3-42—Oral argument held before the Board. 

4- 29-42—Decision, findings of fact, conclusions of law and 

direction of election issued. 

5- 4_42—Petitioning Union’s motion to change its name to 

United Construction Workers Organizing Com¬ 
mittee, Building Service and Maintenance Work¬ 
ers, Local 120, C. I. 0. 

5-15-42—Notice issued that on 5-20-42, unless, sufficient 
cause to the contrary shall appear, the Board 
will grant Petitioning Union’s motion of 5 -4 4 2. 
5-21-42—Order issued changing designation of Petitioning 
Union to “United Construction Workers Organiz- 
(l) 
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ing Committee, Building Service and Mainte¬ 
nance Workers, Local 120, C. I. O.” 

5-23—42—Amendment to Direction of Election issued. 

5- 25-42—Complaint to enjoin the Board from holding the 

election, filed by the Company in the District 
Court of the United States for the District of 
Columbia. 

6- 12-42—Petitioning Union requests Board to substitute the 

name “Local 120, United Construction Workers 
Division of District #50, United Mine Workers 
of America,” for “United Construction Workers 
Organizing Committee, Building Service and 
Maintenance Workers Local 120, affiliated with 
the C. I. 0. 

6-17-42—Order issued denying motion of 6-12-42. 

6-17-42—Order issued vacating decision and direction of elec¬ 
tion, and amendment to direction of election, re¬ 
opening the record, referring the proceeding to 
Regional Director, and authorizing Regional Di¬ 
rector to issue a notice of further hearing, and 
consolidating case with V-R-1045. 

8- 3-42—Notice of further hearing issued. 

8-13-42—Order issued designating Horace A. Ruckel, Trial 
Examiner. 

8-15-42—Order issued designating Earle K. Shawe, Trial Ex¬ 
aminer, in place and stead of Horace A. Ruckel. 

8- 17-42—Hearing held. 

9- 26-42—Decision, findings of fact and order permitting with¬ 

drawal of petition issued. 

10- 6-42—Order issued by District Court dismissing complaint 
for injunction, without prejudice. 

I Case No. V-R-1045 

5-15-42—Petition filed. 

i 6-17-42—Order issued directing investigation and hearing and 
' consolidating cases R-3548 and V-R-1045. 

8- 3-42—Notice of hearing issued. 

8-13-42—Order issued designating Horace A. Ruckel, Trial 
Examiner. 
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8-15-42—Order issued designating Earle K. Shawe, Trial 
Examiner, in place and stead of Horace A. 
Ruckel. 

8- 17-42—Hearing held. Case transferred to the Board as 

Case No. R-4163 

• 0 

9- 26-42—Decision, findings of fact, conclusions of law and 

direction of election issued. Affidavit of service 
filed by Robert B. Green. 

1042142—Election held. 

10-22-42—Election report issued. 

10-27-42—Objections to the election report filed by counsel for 
the Company. 

10-28-42—Report on objections issued by the Acting Regional 
Director. 

12-2642—Supplemental decision and certification of repre¬ 
sentatives issued. Affidavit of service filed by 
Jack McCaleb. 

Case No. 5-C-1585 

2- 943—Charge filed. Sections 8 (1) (5). 

4- 2143—Complaint and notice of hearing issued. 

5- 343—Order issued designating Ralph A. Newman as Trial 

Examiner. 

5- 343—Company answer to complaint received. 

5- 343—Hearing held. 

5- 843—Intermediate Report of Trial Examiner, dated 
5-543, received, filed, and served. Order issued 
transferring case to the Board as Case No. C- 
2604. 

Case No. C-2604 

5- 1943—Company’s exceptions to the intermediate report 

received. 

6- 1143—Board decision and order issued, with annexed in¬ 

termediate report. Affidavit of service filed by . 
Jack McCaleb. 



SJmteb States Court of Appeals 

DISTRICT OF COLUMBIA 

National Labor Relations Board, petitioner 

v. 

Central Dispensary and Emergency Hospital, respondent 

Petition for Enforcement of an Order of the National Labor 

Relations Board 

To the Honorable , the Judges of the United States Court of 
Appeals for the District of Columbia: 

The National Labor Relations Board, pursuant to the 
National Labor Relations Act (Act of July 5,1935,49 Stat. 449, 
b. 372, 29 U. S. C., § 151 et seq.), respectfully petitions this 
Court for the enforcement of its order against respondent. Cen¬ 
tral Dispensary and Emergency Hospital, Washington, D. C., 
its officers, agents, successors, and assigns. The proceedings 
resulting in said order are known upon the records of the Board 
as “In the Matter of Central Dispensary and Emergency Hos¬ 
pital and Building Service Employees’ International Union,” 
Cases Nos. R^163 and C-2604. respectively, and “In the 
Matter of Central Dispensary and Emergency Hospital and 
United Construction Workers Organizing Committee, Build¬ 
ing and Maintenance Workers, Local 120, C. I. 0., Case No. 
R-354S.” 

In support of this petition, the Board respectfully shows: 

(1) Respondent is engaged in business in the District of 
Columbia, within this judicial circuit, where the unfair labor 
practices occurred. This Court therefore has jurisdiction of 
this petition by virtue of Section 10 (a) of the National Labor 
Relations Act. 

(2) Upon all proceedings had in said matter before the 
Board, as more fully shown by the entire record thereof certi¬ 
fied by the Board and filed with this Court herein, to which 

(4) 
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reference is hereby made, the Board, on June 11, 1943, issued 
its decision and order directed to the respondent, its officers, 
agents, successors, and assigns. The aforesaid order provides 
as follows: 

ORDER 

Upon the entire record in the case, and pursuant to Section 
10 (c) of the National Labor Relations Act, the National La¬ 
bor Relations Board hereby orders that the respondent, Cen¬ 
tral Dispensary and Emergency Hospital, Washington, D. C., 
its officers, agents, successors, and assigns shall: 

1. Cease and desist from: 

(a) Refusing to bargain collectively with Building Service 
Employees’ International Union, affiliated with the American 
Federation of Labor, as the exclusive representative of all its 
nonprofessional and nontechnical employees, including all at¬ 
tendants, maids, orderlies, porters, timekeepers, watchmen, 
telephone operators, ambulance drivers, elevator operators, 
housemen, cleaners, doormen, seamstresses, kitchen employees 
employed in the dietary, maintenance, and repair employees, 
but excluding all professional, technical, clerical, and supervi¬ 
sory employees, and all engineers and firemen ; 

(b) In any other manner interfering with, restraining, or 
coercing its employees in the exercise of the right to self-organi¬ 
zation, to form, join, or assist labor organizations, to bargain 
collectively through representatives of their own choosing, and 
to engage in concerted activities for the purposes of collective 
bargaining or other mutual aid or protection, as guaranteed in 
Section 7 of the Act. 

2. Take the following affirmative action which the Board 
finds wdll effectuate the policies of the Act: 

(a) Upon request, bargain collectively with Building Serv¬ 
ice Employees’ International Union, affiliated with the Ameri¬ 
can Federation of Labor, as the exclusive representative of all 
its nonprofessional and nontechnical employees, including all 
attendants, maids, orderlies, porters, timekeepers, watchmen, 
telephone operators, ambulance drivers, elevator operators, 
housemen, cleaners, doormen, seamstresses, kitchen employees 
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employed in the dietary, maintenance, and repair employees, 
but excluding all professional, technical, clerical, and supervi¬ 
sory employees, and all engineers and firemen, in respect to 
rates of pay, wages, hours of employment, and other conditions 
of employment; 

(b) Post immediately in conspicuous places in its hospital 
in Washington, D. C., and maintain for a period of at least 
sixty (60) consecutive days from the date of posting notices 
to its employees stating: (1) that the respondent will not en¬ 
gage in the conduct from which it is ordered to cease and de¬ 
sist in paragraphs 1 (a) and (b) of this Order; and (2) that 
the respondent will take the affirmative action set forth in 
paragraph 2 (a) of this Order; 

(c) Notify the Regional Director for the Fifth Region in 
writing, within ten (10) days from the date of this Order, what 
steps the respondent has taken to comply herewith. 

(3) On June 11, 1943, the Board’s decision and order was 
served upon respondent by sending a copy thereof postpaid, 
bearing Government frank, by registered mail, to Joseph C. 
McGarraghy, Esquire, respondent’s attorney in Washington, 
D.C. 

' (4) Pursuant to Section 10 (e) of the National Labor Re¬ 
lations Act, the Board is certifying and filing with this Court a 
transcript of the entire record in the proceeding before the 
Board, including the pleadings, testimony and evidence, find- * 
ings of fact, conclusions of law, and order of the Board. 

Wherefore, the Board prays this Honorable Court that it 
cause notice of the filing of this petition and transcript to be 
served upon respondent and that this Court take jurisdiction 
of the proceeding and of the questions determined therein and 
make and enter upon the pleadings, testimony, and evidence, 
and the proceedings set forth in the transcript and upon the 
order made thereupon as set forth in paragraph (2) hereof, a 
decree enforcing in whole said order of the Board, and requir- 
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ing respondent, its officers, agents, successors, and assigns to 
comply therewith. 

National Labor Relations Board, 

By (S) Malcolm F. Halliday, 

Malcolm F. Halliday, 

Associate General Counsel . 

Dated at Washington, D. C., this 9th day of June 1944. 
District of Columbia, ss : 

Malcolm F. Halliday, being first duly sworn, states that he 
is Associate General Counsel of the National Labor Relations 
Board, petitioner herein, and that he is authorized to and does 
make this verification in behalf of said Board; that he has 
read the foregoing petition and has knowledge of the contents 
thereof; and that the statements made therein are true to the 
best of his knowledge, information, and belief. 

(S) Malcolm F. Halliday, 

Associate General Counsel. 

Subscribed and sworn to before me this 9th day of June 
1944. 

[seal] (S) John H. Lawyer, 

Notary Public, District of Columbia. 

My commission expires August 31,1944. 



1 [4]i United States of America 

Before the National Laror Relations Board 
Case No. V-R-860 

In the Matter of Central Dispensary and Emergency 
Hospital and Building Service and Maintenance 
Workers, Local 120, CIO. 

Room 233, Transportation Bldg., 

17th and H Streets Northwest, 
Washington, D. C., Thursday, February 12,1942. 
The above-entitled matter came on for hearing at 10:00 
o’clock a. m. 

1 Before Earle K. Shawe, Trial Examiner. 

1 Appearances: Joseph C. McGarraghy (Tower Building, 
Washington, D. C.), appearing on behalf of Central Dispensary 
and Emergency Hospital. Samuel Levine (Southern Building, 
Washington, D. C.). appearing on behalf of the Building Service 

and Maintenance Workers, Local 120, CIO. 

* * * 

L12]| Mr. McGarraghy. I want to file this motion to dismiss 
and read into the record the following: 

1 “Comes now the Central Dispensary and Emergency 
Hospital, a corporation, appearing specially for the purpose of 
this motion, and for no other purpose, and moves that the 
amended petition of Building Service and Maintenance 
Workers, Local 120, CIO, be dismissed, and for grounds of this 
motion says: 

“(1) This Board is without jurisdiction to grant the relief 
prayed for in said amended petition. 

“(2) The operations of the Central Dispensary and Emer¬ 
gency Hospital do not constitute trade or traffic within the 
meaning of the National Labor Relations Act, 49 Stat. 449. 

(S) 
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“(3) Said hospital is a non-profit making [13] institution, 
semi-public in character, a substantial part of its revenues being 
obtained from public funds.” 

I would like to have it understood that such testimony as is 
adduced in behalf of the hospital is subject to objection on the 
question of jurisdiction. 

May I file this motion? 

The Examiner. Would you like to file it as an exhibit? 

Mr. McGarraghy. Seriously, I don’t think it is necessary to 
file it as an exhibit since I have made it a part of the record by 
reading it into the record. Therefore, I am willing to withdraw 
it and have it stand as a motion on the record. 

The Examiner. Very well, the motion to dismiss will be 
ruled on by the Board in its decision, since the Examiner is 
without power to dismiss the petition. 

Now, at this time the Examiner will call as the Trial 
Examiner’s witness the superintendent of the hospital and 
adduce certain evidence in order to establish the Board’s juris¬ 
diction in this matter, or determine whether or not the Board 
has jurisdiction. 

Thereupon Benjamin Brent Sandridge was called as a 
witness for and on behalf of the Trial Examiner and, having 
been first duly sworn, was examined and testified as follows: 

[14], direct examination 

By the Examiner: 

Q. Will you state your full name?—A. Benjamin Brent 
Sandridge. 

Q. And your address, Mr. Sandridge?—A. Home or busi¬ 
ness? 

* Q. Business address?—A. Central Dispensary and Emer¬ 
gency Hospital. 

Q. In what capacity are you connected with the hospital?— 
A. Superintendent. 

Q. How long have you served in that capacity?—A. I am in 
my 23d year now. 

Q. Where is the hospital located?—A. 1711 New York Ave¬ 
nue, Northwest, between 17th and 18th Streets. 
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Q. How long has the hospital been located at that address?— 
A. The original building was opened in 1915, to the best of my 
knowledge, on that site. 

Q. Would you give us some approximation of the area 
covered by the building?—A. I would say about half a block 
on New York Avenue, on the north side of New York Avenue, 
and it runs through, part of the building, the hospital property, 
to F Street, [15] which is the next street north of New York 
Avenue. I will have to guess at that, 75 feet on F Street, 
possibly, and I am not sure of that, though. 

Q. Under what state law or statute was the hospital organ¬ 
ized?—A. Incorporated in the District of Columbia. 

Q. And when was it incorporated, approximately?—A. It 
was organized in 1871; April 21,1882. 

Q. It was incorporated then in 1882. Is that correct?—A. 
Yes; and in Folio No. 23 of the Recorder’s Office the Certificate 
of Incorporation was amended December 2,1886. 

Q. Will you state generally the geographical area served by 
the hospital?—A. I would say Metropolitan Washington, not 
only in the city limits, but we have a good many patients com¬ 
ing from the suburban sections to us now. 

Q. What do you mean by suburban sections, the outlying 
sections located in Virginia and Maryland?—A. Yes. 

Q. Such as Silver Springs and Alexandria?—A. Yes; and 
Arlington and of course people come from greater distances 
also. 

Q. What type of hospital is Emergency Hospital?— [16] A. 
It is a voluntary hospital organized as a nonprofit organization, 
purely a voluntary movement on the part of public-spirited 
citizens of Washington. 

Q. What type of service does the hospital render?—A. It # 
renders a great deal of surgery, medicine, and all of the allied 
branches of those two main services. 

Q. How many beds does it have for patients?—A. 280. 

Q. You can handle 280 patients at one time?—A. Yes; that 
is the normal capacity. We can set up a few extra beds, of 
course. 

Q. Is Emergency Hospital one of the largest hospitals in the 
District of Columbia?—A. It is regarded as such. 
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Q. The largest!?—A. Not the largest, but it ranks as one of 
the largest. Some of the others rank pretty close in bed 
capacity. 

# * * 

£17] The Examiner. All right, on the record. During the 
recess counsel for the hospital has agreed to permit the receipt 
in evidence of the balance sheet showing the operations of the 
hospital for the entire year 1941 as well as the last quarter. 

Mr. McGarraghy. It is a yearly statement and a quarterly 
statement. 

The Examiner. In other words, we have here the balance 
sheet for the operation of the hospital for the entire year of 
1941 and it is also broken down for the last quarter of 1941. 

Mr. McGarraghy. It is also a statement of income and 
[18] expenses as well as a balance sheet. 

The Examiner. It also shows the income and expenses of the 
hospital during the year 1941. Now, I suggest we mark this 
as Board’s Exhibit No. 4. 

(The document referred to was marked as “Board’s Exhibit 
No. 4” for identification.) 

# # * 

[21] , Q. I notice you have a break-down of expenses by de¬ 
partments. Do you also have a break-down of income by de¬ 
partments?—A. No. 

Q. You don’t have that break-down?—A. Not in this state¬ 
ment here. 

Q. Do you have it in any statement or paper?—A. Nqt 
throughout. Let me refer to this exhibit for just a moment; 
please, sir. 

Well, you see the income is from private patients, semipri¬ 
vate patients, and open wards. This is some of the break¬ 
down you see. 

Q. You are referring now to the figures on page 4 of Exhibit 
4?—A. Yes. That is pretty well broken down. 

[22] Q. There we have the income in your various depart¬ 
ments so we can take the income as shown on page 4 for the 
various departments and then look at the expenses for operat¬ 
ing those various departments and find out in which depart¬ 
ments you incurred a profit and in which department you 
incurred a liability. Is that correct?—A. That is right. 
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Q. In servicing your private rooms does the hospital find 
that that department, that is the service otf private patients 
is operated at a profit or a loss? I am now referring only to 
your private patients.—A. There would naturally have to be 
some profit there to carry over the charity work the hospital 
is called on to do in the other departments. 

Q. The charity work the hospital does is obviously oper¬ 
ated at a loss.—A. Yes. 

Q. But the patient that comes to the hospital able to pay, 
he is charged by the hospital a fee which covers the expenses 
incurred in servicing that patient and also charged enough 
fee there to supplement the liabilities incurred in operating the 
charitable ward?—A. That is where the majority of the in¬ 
come comes from for the charity work, is what the paying pa¬ 
tients pay more than cost. 

[23] Q. Could you look at your exhibit there, your balance 
sheet, and give us approximately the income shown from pri¬ 
vate patients during the years 1940 and 1941?—A. This is it. 

Q. Then on page 4 we have a figure showing the entire income 
received from private patients, semi-private patients and open 
ward patients. The total revenue received from those private 
patients for the year 1940 was approximately $428,000 and for 
the year 1941 was $412,000. Is that correct, as shown on the 
balance sheet on page 4?—A. Yes, sir. 

Q. Can you take the balance sheet and tell us approximately 
what was the cost to the hospital in caring for those patients?— 
A. No; not those patients divided. The charity patients are 
still intermingled, and the sendee is so interwoven it is im¬ 
possible to divide it. 

Q. From this balance sheet it is impossible to take any par¬ 
ticular department and find out how much income was derived 
from private patients and what the cost was to the hospital in 
servicing those patients to determine what profit was made, 
if any, in servicing those patients?—A. Yes, sir. I could not do 
that because it is some kitchen, or some nursing. 

Q. Or food.— [24] A. Supplies and everything all charged 
off. It would be no end. 

Q. I have a few other notes here that I think are probably 
covered by that exhibit. 
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Your purchases of coal, water, and electricity for the purpose 
of operating the hospital are all shown on the exhibit?—A. Yes. 

Q. I think the answer to this question will probably be seen 
on page 11. 

Mr. McGarraghy. That is correct. 

By the Examiner: 

Q. Does the hospital pay local real estate and unemployment 
insurance taxes?—A. No; it is not paying local real estate taxes 
on any property used for hospital purposes at the present time. 
Any property it owns that is not used for hospital purposes, we 
do pay taxes on, such as the Lemon Building. 

Q. You own the Lemon Building?—A. Yes, sir. 

Q. That is now being used by a government agency. Is that 
correct?—A. Yes; and charitable and educational institutions 
are exempt from social security. 

The Examiner. Off the record. 

[25] (Discussion off the record.) 

The Examiner. On the record. 

By the Examiner: 

Q. At the present time, as I understand it, this hospital does 
not pay social security taxes for any of its employees?—A. That 
is right. 

Q. However, you do pay certain real estate taxes on certain 
property owned by the hospital which are not used as a hos¬ 
pital?—A. That is right. 

Q. Such as the Lemon Building?—A. Yes, sir. 

Q. Located on New York Avenue.—Yes, sir. 

Q. What about the minimum wage law in the District of 
Columbia?—A. We meet the requirements of that. 

Q. Are you subject to that law?—A. We are subject to that 
law; yes. 

Q. Now, your income derived from your ambulances. That 
is also shown on the balance sheet. Is that correct?—A. I think 
it is; yes. I don’t know whether that is separated entirely. 
We have listed the number of calls and I think you will find 
in this statement that is [26] included in the emergency room, 
because that is a part of that department. 
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[ 26 ] / included in the emergency room, because that is a part of 

• / 

that department. 

Q. Referring to page 7, the last section there, emergency 
room.—A. Yes. Taking the ambulances individually, it is 
rather a costly department. It costs us more to operate it than 
the income from it. 

Q. I don’t see any break-down here for the operation of the 
ambulances as such. Do you?—A. No. 

Q. How many ambulances does the hospital operate?—A. 
Two. 

Q. What area do your ambulances serve?—A. There is a 
gentlemen’s agreement with Casualty Hospital that except for 
the average calls, unless it is an extreme emergency, they take 
all east of Seventh street. We operate west of Seventh street. 
Seventh street is the dividing line, but if one hospital has more 
calls on the direct line between the two hospitals, we inter¬ 
change. 

Q. Do your ambulances serve any suburban areas of the 
District?—A. No; we serve the city. 

Q. Now, does the hospital operate any flower shops in the 
hospital?—A. No, sir. 

[27] | Q. Or any sort of refreshment stands of any sort?—A. 
The only thing is a Coca-Cola machine and a cigarette machine 
and a chewing gum machine. 

Q. You have no stands?—A. No. 

Q. That is attended by some employee to serve the public?— 
A. No. 

Q. There is no such flower shop there at all, such as in the 
Doctors’ Hospital?—A. No; and no newsstand. 

Q. These Coca-Cola stands and cigarette machines, are they 
operated by the hospital?—A. The hospital gets a small com¬ 
mission. 

Mr. McGarraghy. They are automatic vending machines. 

The Witness. Yes. 

By the Examiner: 

Q. And you get a certain commission from the owner of the 
machines for permitting him to install them in the hospital?— 
A. That is right. 
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• Q. Is that income shown on your balance sheet?—A. I don’t 
think it is shown separately. Miscellaneous income. 

Q. Do you know approximately how many such machines 
[283 there are in the hospital?—A. One Coca-Cola machine, one 
cigarette machine, one chewing gum machine. 

Q. You have no magazine racks or anything of that sort?— 
A. No. 

Q. You have an eye clinic there, I assume?—A. Yes, sir. 

Q. And your income derived from the eye clinic is shown 
on the balance sheet?—A. Yes. No income from it. It is in 
the dispensary and it is all outgoing. 

Q. You have X-ray machines. A. That department is 
leased out. 

Q. It is leased out to whom?—A. Groover, Christie & 
Merritt. 

Q. Who is he?—A. They operate most of the X-ray equip¬ 
ment in most of the hospitals in the city. They are X-ray 
specialists. 

Q. This is a group of doctors.—A. Yes, sir. 

Q. And your X-ray equipment is leased out to this group of 
specialists.—A. Space for it. 

[29] Q. The machines, who do they belong to?—A. They 
originally installed them, and they become hospital property 
after a certain number of years. The time that is stipulated, 
the machines are obsolete by that time anyway. They have 
been there for some time. 

Q. A provision is made so that they cannot take the machines 
out?—A. That is right. 

Q. How large a space does this X-ray clinic cover?—A. It is 
the first floor of the east wing, the ground floor, and I suppose, 
I don’t know in square feet just what it is. I suppose that 
building is about 18-foot front, and about 100 feet deep. That 
is the space that is given over to them. 

Q. What income is derived from these doctors for the use 
of that?—A. That is shown in the statement here. 

Q. That is shown in the statement?—A. Yes, sir. 

Q. What page is that shown on? 

Mr. McGarraghy. Rent of X-ray department, $6,600. 

600601—14-2 
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By the Examiner: 

Q. That is shown on page 4 under income from X-ray depart¬ 
ment, $6,600. Is that correct?—A. That is right. 

[30] Q. And these doctors who rent this space from the hos¬ 
pital service all of the hospitals here in municipal Washing¬ 
ton?—A. No; I would not say all. Some hospitals have a 
different set-up, but they do have their equipment in other 
hospitals; a good many of them. 

Q. This same group that has space in your hospital also rents 
space in other hospitals?—A. Yes, sir. 

Q. What is the name of this group?—A. Groover, Christie 
<fc Merritt. 

Q. They are three doctors?—A. That is a firm name. 

I Q. They operate a business for a profit, or are they a 
charitable groups?—A. I imagine they try to make a living out 
of it, but they do do a good deal of charity work. That is an 
agreement with the hospital that for this figure here they also 
do the charity work. 

Q. They are known as the experts here in the city in X-ray 
work?—A. Well; yes. For instance, all dispensary patients 
that need X-rays and all ward patients that need X-rays are 
serviced there. 

Q. And in this agreement between the hospital and [31] 
these three doctors, they agree to take care of a certain amount 
of charity work?—A. That is right. 

Q. Is it specified what percentage of their work should be 
charitable?—A. It is not drawn down to that fine a point. It 
is a reasonable amount, I think. I have not seen the con¬ 
tract. 

Q. Does the hospital derive any moneys from any acts of 
Congress, or from the District of Columbia as a charitable or¬ 
ganization?—A. You will have to put your own interpretation 
on that, Mr. Examiner. Congress passes an appropriation and 
they stipulate a certain amount for the central dispensary, and 
Emergency Hospital, to be earned on a stipulated figure by the 
Health Department of the District of Columbia. This money 
is more or less earmarked by Congress and turned over to the 
public Health Department to whom we have to submit our 
statements and also the Public Health Department stipulates 
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what patients and what services shall be charged against that 
fund. 

Did I make myself clear on that? 

Q. As I understand it, Congress allots a certain amount of 
money to be distributed by some organization to various hos¬ 
pitals.—[32] . A. By the Public Health Department of the 
District of Columbia, which is a part of the city government. 
Dr. Ruhland heads it. 

Q. This money that is turned over to the Public Health 
Department of the District of Columbia is derived from an 
act of Congress?—A. Yes, sir. 

Q. Then the Public Health Department of the District 
allots a certain amount to these organizations in the city doing 
charitable work? 

Mr. McGarraghy. Based on the work done in the hos¬ 
pital. 

The Witness. We enter into, a contract with the Public 
Health Department for so much. 

By the Examiner: 

Q. You agree to perform so much service.—A. And render 
statements. 

Q. And in return you get this allotment from the Public 
Health Department?—A. Yes; they pay the vouchers. 

Q. Is that shown also on your balance sheets?—A. I think 
so; yes. 

Q. That is on page 7. We have a column headed “D. C. 
Health Department Lump Sum Payment for Out-Patients,” 
where you get $12,500 from that source, which you received 
[33] in 1940 and 1941.—A. There ought to be another. There 
are two contracts. Another for in-patients. 

Q. That is for out-patients. 

Off the record. 

(Discussion off the record.) 

The Examiner. On the record. 

By the Examiner: 

Q. In any event, page 14 shows sums derived from the Dis¬ 
trict of Columbia Health Department for the out-patient de¬ 
partment, $12,500; is that correct; and in turn for which you 
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render service to the public in this department.—A. Yes, sir. 

Q. To that amount. I mean, how is the service to the pub¬ 
lic figured, who figures the cost of it? How is the cost fig¬ 
ured?—A. It would almost be necessary to read the contract 
on that. This section of the contract that applies to the $12,- 
500 is somewhat different from the main body of the contract. 
It will show in the contract they pay us $2.90 per diem for 
hospitalized patients, and 50 cents a clinic visit. There is 
$5,000 set up for that, clinic visits, for dispensary out-patients, 
and so much for the ambulance runs, but that is all embodied 
in the contract. 

[34] Q. Mr. Sandridge, Mr. McGarraghy is to look over that 
contract and probably determine later whether or not it is 
necessary to put that in evidence. 

You also care for patients under the hospitalization plan, as 
I understand.—A. Group hospitalization. 

Q. And the income derived from those patients is shown on 
your balance sheet?—A. No; not separately. They come in 
as private patients. There is some reference to some addi¬ 
tional amount they allowed us because the original amount, 
the hospitals put up a complaint they were losing money, and 
it is shown here some place where they allowed an additional 
amount, which brought it up a little more than $5 a day, which 
is in the contract. Their contract is $5 a day for a patient 
in a semiprivate room. They allow the hospital that. A semi¬ 
private room is a room with two patients, and they allowed a 
little additional over that. 

Q. Is that service which you perform for patients coming 
in under the group hospitalization operated at a profit?—A. 
No; we were losing money until they gave us the additional 
amount. That probably made it up about even. That organi¬ 
zation is to take care of what they term the “white collar class” 
people in lower brackets of salary, [35], subscribers. They try 
to limit their membership to that type of patient. 

Q. Do you have any list there on your balance sheet of the 
number of patients that you served during this period under 
the group hospitalization plan?—A. No, sir. • 
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Q. What percentage of your patients come in under the group 
hospitalization, that is, your private patients? Could you give 
us some estimate of it?—A. Possibly about 30 percent. 

Q. 30 percent of your private patients are members of this 
group hospitalization plan?—A. Somewhere near that figure. 

Q. I suppose they are mostly government employees.—A. No, 
sir; you would be surprised, most all organizations, department 
stores, and things like that. They are pretty well spread over 
the city. 

Q. Does this hospital specialize on certain types of dis¬ 
eases?—A. It is classified as a general hospital. There are cer¬ 
tain types of diseases we do not handle. We do not take care 
of contagious cases. We do not have obstetrics. Would you 
like for me to submit for the record the classification of diseases 
that we do treat? 

Q. I think it would be helpful. Do you have that [36] in some 
pamphlet form there?—A. Yes; I think I do. 

Q. Is that the book you were referring to a while ago?—A. No, 
sir; this is not the book for 1939. Here is the classification of 
the staff as organized in the hospital. 

Q. You don’t have another copy of this book?—A. No. sir. I 
can furnish one of the previous years which has very much of 
the same set-up. 

Q. Could you get that for us, which would save the necessity 
of reading it in, and we could put that in evidence. Do you 
have any objection to that? 

Mr. McGarraghy. Not the slightest. 

By the Examiner: 

Q. The previous year would be substantially the same?—A. 
Except the financial figures. 

Q. Unless you have an extra copy of this one. 

Mr. McGarraghy. I happen to have one. 

The Examiner. Mark this Board Exhibit 5. 

(The document referred to was marked as “Board Exhibit 
No. 5” for identification.) 
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By the Examiner: 

Q. Doctor, will you refer to your Exhibit 5 and describe 
briefly what this exhibit contains?—A. They call it a year book. 
[37] Q. That also contains the annual report for the year 
ending December 31,1939?—A. That is right. 

Q. And inside this year book we have the President’s report 
to the Board, and a description-A. A summary of the vari¬ 

ous diseases. 

I Q. It shows the number of cases treated in the various de¬ 
partments.—A. Statements from the various heads of depart¬ 
ments. 

Q. On pages 14 through 17 you have listed the various de¬ 
partments and staffs of those departments?—A. The attending 
staff and the dispensary staff. 

Q. Which would indicate what fields of medicine the hospital 
specializes in; is that correct?— A. That is right. 

Q. Now, this is for the year 1939. Would you say that was a 
typical year of the hospital’s operation?—A. It was a typical 
set-up. 

i Q. And the years 1940 and 1941 were substantially the same, 
so far as the set-up is concerned?—A. That is right. 

The Examiner. Very well, unless there is some objection, the 
Examiner will receive this year book in evidence as Board 
Exhibit No. 5. 

i Mr. Levine. Is it being received for the entire [38] contents, 
or only the types of diseases? 

The Examiner. For the entire contents, because there may 
be some information there that may be of help to the Board in 
determining this question. 

Mr. Levine. May I look at it? 

j The Examiner. It certainly was prepared several years ago 
without any regard to this proceeding, and probably sets forth 
all facts correctly. 

1 Mr. Levine. Was this report prepared for the use of the 
general public? 

i The Witness. For the Board of Directors. 

Mr. McGarraghy. But it was printed and distributed. 

The Witness. Yes. 

Mr. Levine. I have no objection. 
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The Examiner. All right, the document will be received in 
evidence as Board’s Exhibit 5. 

(The document referred'to was received in evidence as 
Board’s Exhibit 5.) 

By the Examiner: 

Q. Does the hospital advertise in any medical journals?— 
A. No, sir. 

Q. Does the hospital advertise the particular fields of 
medicine it specializes in?—A. No advertising at all in any 
form. 

[39] Q. Is the hospital connected with any university?—A. 
We have an agreement with George Washington University 
for their medical students to come to our hospital in the out¬ 
patient department, as well as on various floors for teaching 
purposes. That is the only connection we have with them. It 
does not enter into finances in any way. 

Q. These medical students are paid a certain income?—A. 
No; as a part of their training. 

Q. I mean interns, after they are graduated, do you have 
some arrangement with certain universities?—A. Oh, no; not 
with universities. They are on their own. 

Q. Do you make the agreement directly with the interns 
then?—A. That is right. They get a little honorarium. We 
don’t call it a salary. It is cigarette money. I might say that 
there are two classes of house officers; that embody the resi¬ 
dents, associate residents and interns. All residents are paid 
some salary. 

Mr. McGarraghy. That is, after they have gone through a 
period of internship, either there or in some other hospital. 

The Witness. Yes, a man very seldom goes out to practice 
with just an internship. 

[40] The Examiner. All right. 

By the Examiner: 

Q. Now, does this balance sheet show the total number of 
patients that received hospitalization in 1941?—A. Patient 
days. 

Q. What page is that on?—A. 5. 
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Q. The last section shows the various breakdowns of patient 
days, dispensary visits, and other matters.—A. Yes. 

Q. Could you give us some estimate of the patients treated 
at the hospital during the year 1941?—A. Yes. 

Q. You have the average per day for-1941, 224; and 234 in 
1940?—A. Yes. 

Q. Now, as I understand it, in a letter you mailed us during 
the year 1940, the hospital purchased approximately $250,000 
of material and supplies which is shown on page 11, purchased 
for 1940, $250,000 and 1941, $219,000. 

Mr. McGarraghy. That is right. 

By the Examiner: 

Q. That entire section under material and supplies lists a 
breakdown of the various items. Is that correct?—A. Yes; 
that is right. 

[41] Q. Now, could you give us approximately what percent¬ 
age of yofur purchases in 1940 and 1941 were purchased out¬ 
side of the District of Columbia, that is, were shipped away 
from sources outside the District?—A. No, sir; I don’t have 
that broken down. It is a requirement of the Board of Di¬ 
rectors that wherever purchases can be made in the District 
of Columbia on the same basis, or even if it is slightly more 
than that, we confine our purchases to the local merchants. 

Q. Would you just give us an estimate or at least a mini¬ 
mum of the materials that are shipped away; shipped here 
from outside the District? Would you say it would be a mini¬ 
mum of 15 or 20 percent, or less?—A. I am afraid I could not. 
answer that, because there is certain equipment and things of 
that kind you can’t purchase in Washington, such as scientific 
equipment. Most all of the staples, I would say, are pur¬ 
chased in Washington. 

Q. What would the scientific equipment come under: Chem¬ 
icals, drugs, and dressings?—A. Now, let’s see. Take linen 
and drygoods, that is purchased from Guy Curran, and uni¬ 
forms and clothing, chemicals and drugs, Gilman gets a great 
deal, and so does Maxwell & Tenneyson, and some from the 
larger wholesale houses. 

[42] Food is mostly handled through local people. China 
and glassware, Adams furnishes that. Coal, wood and gaso- 
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line, tires, electric light supplies, stationery and printing, of¬ 
fice supplies, local. 

Material for repairs doesn’t amount to anything anyhow. 
Miscellaneous supplies, I think that is where you woiuld get 
the scientific equipment. If you look under operating room, 
equipment like surgical instruments and things like that. 

Q. Would you say it would be a fair statement that at least 
10 percent of your purchases during the years 1940 and 1941 
originated outside the District of Columbia? 

Mr. McGarraghy. Mr. Examiner, I don’t think you ought 
to suggest that to him. 

The Examiner. I don’t want to press him, and if it is im¬ 
possible for him to answer, I want him to say so. 

The Witness. I could not answer intelligently enough to 
have it go into the record. 

By the Examiner: 

i Q. If that is the case, I don’t want to press it I do think 
if it is possible during the recess for you to talk to other of¬ 
ficials oif the hospital who might be able to give us that in- 
i formation more accurately as the result of checking their rec¬ 
ords, I think it would be helpful to the Board. I did not mean 
I to press you there.—[43]i A. I don’t know the answer to that. 

Q. Well, I did not mean to press you, Doctor.—A. I am not 
a doctor. I am a layman. 

Q. I am sorry. I thought Mr.. McGarraghy referred to you 
as a doctor.—A. I get it so often I don’t correct it when I 
should. 

Q. Can you give us approximately the total unmber of em¬ 
ployees employed at the hospital at this time; nonprofes¬ 
sional?—A. If I was at my desk, I could tell you right off. 
It is a figure near 230. 

Q. Approximately 230 nonprofessional?—A. Yes. 

Q. And your approximate cash pay roll is, according to this 
letter from Mr. McGarraghy, $13,700 nonprofessional, 
i Mr. McGarraghy. Nonprofessional monthly payroll. 

By the Examiner: 

Q. Nonprofessional monthly pay roll is $13,700. Is that 
correct?—A. Yes. 
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Q. How many professional employees?—A. About 120 ap¬ 
proximately. 

Q. That includes your doctors and your nurses?—A. Yes, 
sir. 

[44] Q. 130 and 230.—A. 120. 

Q. 120 and 230, which gives approximately 350 professional 
and nonprofessional.—A. That is right. 

Q. Could you tell us something as to how many employees 
are employed in the group this union is claiming to represent? 

1 Mr. McGarraghy. Aren’t they the total nonprofessional? 

The Witness. We have some clerks not involved. 

Mr. McGarraghy. Are they in this 230? 

The Witness. Yes. 

By the Examiner: 

Q. About how many clerks do you have approximately?— 
A. I guess 25. I can look at my pay roll if you want me to look 
at that. 

Q. We can do that when I check the pay roll. Now, you 
have approximately 25 clerks, maybe a few more or less.—A. 
Yes. 

Q. Do you include the engineers and firemen in that 230?— 
A. This statement was made by the auditors. They would 
certainly in my opinion come under nonprofessional employees. 

Q. Anyway we will be able to check that when we get [45] 
the payroll?—A. Yes. 

' Q. You mentioned that you pay taxes on buildings which 
are owned but not used as hospital, such as the Lemon Build¬ 
ing. Do you own any other such buildings?—A. There is a 
parking lot at 14th and K streets. 1000 Vermont Avenue is 
the address. 

Mr. McGarraghy. That is Vermont Avenue and K Street. 

The Witness. Vermont Avenue and K Street. 

By the Examiner: 

Q. You own the land there?—A. Yes, sir. 

Q. You don’t operate the parking lot?—A. Oh, no. 

Q. You pay taxes on that land?—A. Yes. 

Q. You derive certain revenue from the rental of that land 
to this parking lot?—A. We may later on. When it was given 
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to the hospital it was so far in arrears in taxes it has not caught 
up yet. It may have by now. 

Q. Is there any other land you own outside of the Lemon 
Building and the land where the parking lot is located?—A. 
That is all. 

[46] Q. Do you own any other property anywhere else in the 
United States?—A. We have a little piece of ground in the 
State of Washington that no one has even seen connected with 
the hospital, and was willed to the hospital by a man named 
Carter years ago. There were certain other properties which 
were disposable, except this farm. That farm has remained 
in the possession of three or four hospitals, here, and it is so 
infinitesimal it is hardly worth recording. The income is prac¬ 
tically nil. 

Q. Other than that piece of land located out west, is there 
any other property?—A. None that I know of; no, sir. 

Q. Now, the meals that are furnished to the patients, is that 
shown on your balance sheet?—A. The cost of food? 

Q. Cost of food and the income derived from the food.—A. 
There is no income derived from it. 

Q. That is included in the cost of the room?—A. Yes. 

Q. If a patient pays $5 a day, that would include his 
meals?—A. That is right. 

Q. But the cost of food is shown on your balance [47] 
sheet?—A. That is right. 

[50] CROSS-EXAMINATION 

* * * 

Q. You described this hospital as a voluntary hospital. Is 
that a recognized term for a particular form of operation of 
hospitals in the profession?—A. It is referred to usually in all 
hospital articles. [51] Whether it is a legal term or not, I don’t 
know. The meaning of it is it is a voluntary act, and the hos¬ 
pital is organized not for profit. 

Q. Are there hospitals organized for profit as distinguished 
from a voluntary hospital?—A. Yes, sir. 

Q. Are there any hospitals organized for profit in the Dis¬ 
trict of Columbia?—A. Yes; the Doctors’ Hospital, I under¬ 
stand. 
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Q. Do you know there are hospitals organized for profit In 
other places throughout the United States?—A. Oh, yes: 
There is a Doctors’ Hospital in New York, and various clinics 
around the country. I don’t know that I could name them 
right off. The American Medical Association directory lists 
them separately. 

• # • 

[53] Mr. McGarraghy. May this document be marked 
“Hospital Exhibit No. 4” for the purposes of identification, it 
being divided into two parts, first a statement of the geograph¬ 
ical area served, second approximate value of merchandise 
purchased in 1939 and 1940; third, division of employees into 
professional and nonprofessional, and monthly pay roll, and 
fourth, a statement of profits and disposition of profits made 
in 1939 and 1940. 

The Examiner. Let it be marked. 

1 (The document referred to was marked as “Hospital Ex¬ 
hibit 4” for identification.) 

By Mr. McGarraghy: 

Q. Mr. Sandridge, that statement was prepared in [54] your 
office by your auditor?—A. Yes, sir. 

Mr. McGarraghy. I offer it in evidence, 
i The Examiner. Is there any objection to Hospital Exhibit 
No. 4? 

Mr. Levine. No. 

The Examiner. The document may be received in evidence. 

(The document referred to was received in evidence as Hos¬ 
pital Exhibit No. 4.) 

By Mr. McGarraghy: 

Q. Mr. Sandridge, referring to the item of $718 as a state¬ 
ment of profits in 1940, that merely means that your expenses 
were $718 less than revenue?—A. For the operation of the 
hospital that year. 

Q. My recollection is that the Board Exhibit No. 4 which 
has been offered in evidence shows that in the year 1941, as 
against a profit made in 1940 of $717.85, there was an operat¬ 
ing loss in 1941 of $23,654.96. Is that a correct statement?— 
A. Yes. 
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The Examinee. Who made up the loss? 

The Witness. It has not been made up. We had a cash 
surplus from previous years and from outside investments also. 

[55] By Mr. McGarraghy: 

Q. Did you have some outside income from endowments 
and other investments, such as the Lemon Building? In other 
words, the Lemon Building, being owned by the hospital, the 
income which you receive from it would be used to make up 
any loss in the operation of the hospital. Is that a correct 
statement?—A. Let us see here. That was right here; the 
other income. 

Q. So that from your investments in the year 1941, you had 
a total income of $26,007.20, which took care of the operating 
losses for the year 1941?—A. That is right. 

Q. Now, those investments are generally in the nature of . 
bequests or other donations to the hospital that take the form 
of endowments, do they not?—A. Yes, sir. 

Q. Do you sometimes receive endowments by way of will 
from people interested in the hospital?—A. Yes, sir. 

Q. Have you conducted fund-raising campaigns to create 
an endowment fund?—A. Yes, sir. 

Q. Then, these endowment funds, you use the income to 
make up such losses as might be incurred in the [56] operation 
of the hospital.—A. Yes; principally from campaign funds. 
Campaigns for funds are to cover current expenses as well as 
in setting up for future use. 

Mr. McGarraghy. I desire to offer in evidence as Hospital 
Exhibit No. 5 this document which is entitled an analysis of 
operating fund surplus, and further down on the page is the 
i source of the revenue. This statement was prepared in the 
I accounting department of the hospital, I believe. 

The Witness. Yes. 

i Mr. McGarraghy. I offer it in evidence. This statement 
is in the nature of a summary of the facts in Board Exhibit 
No. 4 on the same subject in more compact form. 

Mr. Levine. No objection. 

i The Witness. Might I call attention to the Board that these 
figures are apparently, this is 1941. 
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The Examiner. You are referring to the balance sheet at 
1941, and now the Hospital Exhibit 5 analyzing the operating 
fund surplus refers to 1939 operations also? 

The Witness. Mr. McGarraghy brought this to my atten¬ 
tion. He said this was not prepared at the time this was made 
up, and the auditor had to go back far enough to pick up cer¬ 
tain figures which he did not have. 

[57] The Examiner. At the time Hospital Exhibit No. 5 was 
prepared. Board Exhibit No. 4 was not in existence at that 
time? 

The Witness. That is right. 

The Examiner. Is there any objection to Hospital Exhibit 
No. 5? 

Mr. Levine. No. 

The Examiner. All right. 

By Mr. McGarraghy: 

Q. Referring to Hospital Exhibit No. 5, and particularly 
that part entitled source of revenue, there is listed District 
of Columbia Health Department. 814,013 ward care at 82.90, 
or a total of 840,630.20. I assume that is under the contract 
you testified existed between the hospital and the Public 
Health Department. Is that right?—A. Yes. 

Q. Does that 82.90 compensate the hospital for services 
rendered under that classification?—A. No, sir; it does not. 

Q. What approximately does it cost the hospital for such 
services?—A. The last figures I saw on that were approxi¬ 
mately 85.56. 

Q. So that it is necessary to make up about 82.60 [58] on 
each one of those items of service out of other revenue.—A. 
That is right. 

Q. It also lists 8,111 dispensary visits at 50 cents apiece. 
Can you state whether or not the cost of those visits is made up 
by that payment of 50 cents? 

The Examiner. Off the record. 

(Discussion off the record.) 

The Examiner. Back on the record. 
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By Mr. McGarraghy : 

Q. Now, this also shows 3,107 ambulance run at SI a run. 
That also I assume is under the Health Department con¬ 
tract?—A. Yes, sir. 

Q. Whereby you are paid SI a run out of this Congressional 
appropriation from the District of Columbia Health Depart¬ 
ment on voucher?—A. Yes. 

Q. What do your records show is the cost of that ambulance 
run per run?—A. $2.50. 

Q. So the cost of your ambulance run has to be made up 
from other revenue?—A. Yes. 

The Examiner. So you charge to this fund the dollar for 
each charitable run? 

[59] Mr. McGarraghy. They are all picked up patients. 

The Examiner. They are pick-up patients not able to pay 
for it themselves? 

The Witness. Whenever they are, there are a few we are 
able to collect. 

The Examiner. They don't include private patients? 

The Witness. Oh, no. 

The Examiner. What do you charge the private patients? 

The Witness. It is very seldom we have to transport a pri¬ 
vate patient in an ambulance. The contract stipulates we have 
to have them ready equipped with a graduate physician, proper 
attendant, driver, and chauffeur to be ready to go out on a mo¬ 
ment’s notice, so we can use them very seldom in transporting 
private patients. Occasionally a doctor may say “Can you send 
your ambulance up for a patient?” If they are both in, we send 
one. 

The Examiner. W r hat do you charge for that? 

The Witness. $5. 

The Examiner. For a private patient? 

The Witness. Yes. 

By Mr. McGarraghy: 

Q. That helps make up this deficiency on the dollar you get 
from the District of Columbia? 
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The Examiner. In view of the fact that you have only two 
ambulances, you have to have them available, and [60] there¬ 
fore you can’t use them for private patients. 

The Witness. We have to use a good deal of discretion. 

By Mr. McGarraghy: 

Q. So, according to this Hospital Exhibit No. 5, during the 
year you received from the District of Columbia Health De¬ 
partment $7,730. Is that right?—A. Yes, sir. 

Mr. McGarraghy. Now I desire to offer in evidence this 
next sheet, which is not captioned, but the first entry on it is 
marked “total revenue of $594,506, for the calendar year 1940, 
was received from the following sources,” and then it lists the 
sources. 

The Examiner. You want that marked as “Hospital Ex¬ 
hibit No. 6” for identification? 

Mr. McGarraghy. Yes, sir. 

The Examiner. Let it be marked. 

(The document referred to was marked as “Hospital Exhibit 
No. 6” for identification.) 

The Examiner. Would you look at it, Mr. Levine, and see if 
you have any objection to it. 

Mr. Levine. All right. 

The Examiner. I notice Hospital Exhibit No. 6 for iden¬ 
tification is broken down by percentages. That is, the percent- 
'age of the total income is derived from these various sources. 
Is that correct? 

[61] Mr. McGarraghy. That is right. 

The Examiner. We have 82 per cent derived from either 
full pay and contract pay patients. What does that mean? 
They are the patients able to pay for the service? 

The Witness. Yes. 

1 The Examiner. The District of Columbia Health Depart¬ 
ment does not pay the full cost? 

1 The Witness. They don’t pay full cost. 

The Examiner. Nor the Washington Community Chest. 
The Witness. They don’t pay full cost. 

The Examiner. Nor the Health Security Administration. 
The Witness. They don’t pay full cost either. 
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The Examinee. We have the 12,000 dispensary visits for 
which no payment was received, and the last classification is 
full pay and contract pay. What does this contract pay pa¬ 
tient refer to? Is that the group hospitalization? 

The Witness. Group hospitalization and there are certain 
liability cases, workmen’s compensation cases, that come in 
there, too. We have quite a few of those. 

The Examiner. You get full pay for those from the insur¬ 
ance company, I suppose? 

The Witness. I suppose that is the only way you could 
class them. We cinly get $4 a day for room and board, but 
they pay for extras. There is very little profit, but we are con¬ 
templating asking for more than that due to the [62] rising 
costs. 

The Examiner. What does full pay refer to? 

The Witness. The patient that pays cost or more, but I 
am sure he has to put some in there for patients that pay $4 
a day. Sometimes we have to meet such circumstances. 

Mr. McGarraghy. Any objection? 

Mr. Levine. No objection. 

Mr. McGarraghy. I offer Exhibit 6 in evidence. 

The Examiner. It will be received. 

(The document referred to was received in evidence as Hos¬ 
pital Exhibit No. 6.) 

By Mr. McGarraghy: 

Q. Mr. Sandridge, pursuing the inquiry by the Examiner 
with respect to Hospital Exhibit No. 6, this shows that ap¬ 
proximately 18 percent of the revenue was from the groups 
District of Columbia Health Department, Washington Com¬ 
munity Chest, and Health Security Administration. You 
have recently testified, I believe, with respect to those classes, 
the amount of revenue received was approximately half of 
the cost of the service. Is that a correct statement, sir?—A. 
Yes. 

Q. So that way, if those figures total approximately $100,- 
000, as I believe they do, the cost of servicing the hospital was 
approximately $200,000. Is that correct?—[63] A. That is 
right. 

600601—44-3 
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Q. So that whereas the total of 18 per cent of the revenue 
received, the total received, the items represent a considerably 
greater percentage of service rendered by the hospital to the 
patients, or we might say approximately 36 per cent of the 
service rendered is to the patients in these three classifications. 
Is that an accurate statement, Mr. Sandridge, approxi¬ 
mately?—A. I don’t quite follow you on that 36 per cent. 

Q. You said your cost of rendering that service was twice 
what you received?—A. Yes. 

Q. The percentage of service is twice the percentage of 18 
per cent.—A. Yes; I get it. 

Q. Also that does not include a total of 12,894 dispensary 
visits for which no payment was received due to the fact there 
was no public money to pay you.—A. The appropriation ear¬ 
marked for that work by Congress ran out, and we continued 
to carry on that work to the extent of caring for 12,894 dis¬ 
pensary visits without any income. 

The Examiner. Did you get a deficiency appropriation 
later? 

The Witness. We have not so far. We can get a [64]. defi¬ 
ciency on emergency work, but this class, they state, up to a 
certain amount. These are not emergency cases. 

By Mr. McGarraghy: 

Q. Then in connection with the item of $487,964 which you 
state was full pay and contract pay, didn’t you state that that 
includes services rendered to patients under group health and 
also compensation cases?—A. Yes. 

Q. But because- 

Mr. Levine. I object to that. No such statement was made. 

By Mr. McGarraghy: 

Q. I will go back then. Did you say that the compensation 
cases, you get $4 a day for the compensation cases?—A. That 
is right. 

Q. And is it your previous testimony the cost was $5.56 a 
day?—A. Yes; but, in addition to the $4 a day, they pay for 
the use of the operating room and extras. 
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Q. But that cost of the operating room is not included in 
your estimate of $5.56 a day as the cost of an in-patient?—A. 
Yes; it is. 

Q. It is included in it?—[65] A. Yes. 

Q. So you can state approximately-A. (Interposing.) 

They intermingle so that we can’t separate them very well. 

Q. Would you say in the case—and I want to get the facts— 
would you say in the case of a compensation case the hospital 
receives as much as the average of $5.56? 

The Examiner. When you include these charged for the use 
of the operating room and other services. 

The Witness. Not quite, for the reason that we are con¬ 
templating now asking them to raise their ante a little bit on 
the $4 a day. 

By Mr. McGarraghy: 

Q. And you expect to show that the present rate, the present 
compensation rate, does not pay you the cost of service?—A. 
Yes. 

The Examiner. How much do you want to raise the ante? 

The Witness. If we can get 50 cents more, it would be a big 
help. 

j The Examiner. You might be able to make it? 

The Witness. Yes. 

By Mr. McGarraghy: 

Q. With respect to your group health patients, I understood 
i you to testify that approximately 30 per cent [66] of your 
patients are group health?—A. Yes; that is what I said. 

Q. And they are included in the total figure here of contract 
patients?—A. Yes; pay patients. 
i Q. And in connection with servicing those patients do you 
1 receive as much as $5.56 a day?—A. We do now. They have 
raised that some. 

Q. You now get paid the cost of servicing them?—A. Yes. 

By the Examiner: 

Q. What do you get now?—A. $6. 

Q. So you are now serving the patients that come under the 
group hospitalization at a profit?—A. Yes; a slight profit. I 
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would say that straight $6 has just gone into effect. On these 
figures here, I think you will see in this statement here where 
an additional amount was received from group hospitalization. 
They did not know whether they would be able to pay anything 
additional over the $5, but at the end of the year, or shortly 
thereafter, they did pay the hospital a 50 cent additional 
amount. 

Q. When did the $6 rate for patients coming under the group 
hospitalization go into effect?—[67] A. The first of the year. 

Q. January 1, 1942?—A. Yes. 

Q. Prior to that the rate charged to patients under group 
hospitalization was $5 a day?—A. That was a stipulated price, 
but they did give an additional amount. 

Q. The stipulated amount was $5 a day? And the hospital 
after servicing some of those patients saw that they were los¬ 
ing money, and they went back to the group hospitalization 
and called it to their attention, and the group hospitalization 
agreed to pay you 50 cents more for each patient you served 
during the calendar year?—A. That is right. 

Q. So they paid you on the average of $5.50 per day in 
1941?—A. Yes. I want to have my statement correct. They 
agreed to pay an amount of $5.50, and they may have raised 
it up to $6 for a certain part of 1941. I know we had a hear¬ 
ing sometime during the fall. I am not clear on those figures. 

Q. But in any event, the rate now is $6?—A. Yes. 

By Mr. McGarraghy: 

Q. Do you know when this rate of $5.56 was determined 
[68] as reflecting the cost of the patient per day?—A. Quite 
recently. 

The Examiner. How long ago? 

The Witness. Probably within six months. 

By Mr. McGarraghy: 

Q. Mr. Sandridge, this Hospital Exhibit No. 6, would you 
break down the service into departments, in patients and dis¬ 
pensary and emergency? I notice in the dispensary under ap¬ 
parently the total service rendered in the dispensary, either to 
the District of Columbia Health Department, or the Wash¬ 
ington Community Chest, or Health Security Administration, 
are marked no income Health Department permits; therefore, 
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! was any part of the dispensary service of the hospital rendered 
I at cost or a profit?—A. No; not in the out-patient, not under 
the dispensary. 

Q. All of the dispensary was operated at a loss?—A. Oh, yes. 
That is a contribution to the public. 

By the Examinee: 

Q. Would you explain for the record just what does this 
Health Security Administration refer to?—A. Health Depart¬ 
ment, Washington Community Chest, those are patients which 
i the Community Chest accepts as beneficiaries of the funds they 
collect. 

i [69] Q. That is the Community Chest.—A. That is the Com¬ 
munity Chest. 

Q. What is the Health Security Administration?—A. They 
are patients not eligible to benefit under the Community Chest, 
i or agree to pay something on the instalment plan to the Health 
l Security Admnistration, and are afterwards referred to the 
hospital. 

By Mr. McGabraghy: 

Q. Is the operation of the dispensary a separate operation 
of the hospital so you could take it out and operate the rest 
of the hospital independent of it?—A. Not so well, because 
there is an intermingling of the employees to some extent, and 
i equipment. Of course, heat, light, and power all come through 
the same place. It cotald be done. The Public Health De¬ 
partment of the city have several dispensaries. 

Q. As far as the Emergency Hospital is concerned, your dis¬ 
pensary is an integral part of the hospital operation as a 
whole?—A. Yes, sir. 

Q. Using employees also used in other parts of the hos¬ 
pital?—A. Yes, sir. 

Q. Using the same plant and equipment?—A. That is right. 
[70] Q. Then I notice that the emergency classifications here 
. on this Hospital Exhibit 6 shows that 70 per cent of the emer¬ 
gency work is for the Health Department. Is that correst, 
sir?—A. Yes. 

Q. And that means that 70 per cent is operated at a loss?— 
A. That is right. 
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Q. You have already testified, I believe, that your ambulance 
service is entirely in the dispensary and emergency work, is it 
not, or would you say it is emergency work alone?—A. You 
mean that—that it does emergency work only? 

1 Q. Yes. Does the operation of the hospital come under the 
70 per cent of the emergencies, or does part of it come under 
the dispensary?—A. There is no emergency work done in the 
dispensary at all. 

' Q. Would there be any ambulance work in connection with 
the dispensary?—A. No. 

■Q. So the ambulance work would be entirely in connection 
with the emergencies?—A. Yes. 

The Examiner. Do you have any more exhibits? 

[71] Mr. McGarraghy. I will offer it. I don’t know. I 
have a document entitled “Digest of the D. C. Health Depart¬ 
ment Contract,” and I will offer it in evidence as Hospital Ex¬ 
hibit No. 7. 

Mr. Levine. Is it possible to get the whole contract? 

Mr. McGarraghy. I am willing for you to examine the 
whole contract. 

The Examiner. Off the record. 

(Discussion off the record.) 

The Examiner. On the record. 

Mr. McGarraghy. I would like to put on the record the 
statement Mr. Sandridge made while we were off the record, 
with reference to these pay patients. I believe you said there 
are a good many of these who are just borderline cases, and 
you are able to get what it costs to service them. 

The Witness. That is true. 

Mr. McGarraghy. I believe just before that I had offered 
Hospital Exhibit No. 7. 

The Examiner. Do you have any objection to Hospital Ex¬ 
hibit No. 7, Mr. Levine? 

Mr. Levine. No. 

The Examiner. All right; the document will be received. 

(The document referred to was thereupon received in evi¬ 
dence as Hospital Exhibit No. 7.) 

[72] The Examiner. I think you might have it explained. 
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By Mr. McGarraghy: 

Q. This is entitled “Digest of D. C. Health Department Con¬ 
tract” and shows the fact they entered into a contract with 
the Public Health Department, providing here for indigent 
persons in three groups, emergency cases, clinic visits, and lump 
sum appropriation to reimburse the hospital for personal serv¬ 
ices or out-patient service or ambulance. Is that a substan¬ 
tially accurate description of the contract you have between 
the Emergency Hospital and the Health Department, Mr. 
Sandridge?—A. Yes, sir. 

Q. And the two tables at the foot of Hospital Exhibit No. 7 
show the income which you received under the Health Depart¬ 
ment contract for the services listed?—A. That is right. 

Q. And the expense to the hospital for those services, is that 
right?—A. That is right. 

Q. That is a correct statement?—A. Yes, sir. 

Q. You testified with reference to a contract between the 
hospital and Groover, Christie & Merritt. It is one way of 
stating it, that they lease a part of the [73] hospital premises 
under an agreement to render the necessary X-ray service for 
patients at the hospital?—A. That is right. 

Q. Paying the hospital a rental income for the space which 
they use. They in turn bill the patient direct, and collect di¬ 
rect from the patient, the hospital having nothing to do with it, 
to the same extent as if it had an X-ray laboratory in their own 
offices?—A. Yes; to that extent. Of course, we would not 
rent it out as an X-ray department unless some provision was 
made to take care of those patients who could not pay for it. 

Q. And, in addition to that, they are required to take care 
of such X-ray services as are necessary for nonpaying pa¬ 
tients?—A. That is right. 

Q. It is an operation almost independent of the hospital, 
and they have their own X-ray specialists to perform the 
services in the X-ray department?—A. That is right. 

The Examiner. Off the record. 

(Discussion off the record.) 

The Examiner. On the record. We will recess until two 
o’clock. 
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[77] Q. Mr. Sandridge, before we recessed for lunch it was 
developed during the year 1941 the hospital purchased sup¬ 
plies in the amount of $219,375, and the Examiner suggested 
it would help the Board if we could break that down, at least 
to show the purchases within the District of Columbia and 
those from outside the District of Columbia. Have you made 
any study to see how you can answer [78] that question? I 
am referring to your total purchases of $219,335.—A. The 
only way I was able to do that in the short space of time was 
to take one month as an example, and I have those figures. 

Q. What does that show?—A. An approximate estimate of 
materials and supplies purchased outside the District, using 
January 1942 as the basis, total material and supplies approxi¬ 
mately $20,000; outside purchases, $7,000, approximately 35 
percent. I would like to state in the purchases of that month 
there was a shipment of gauze of $1,3S0, which is about two 
months’ supply, which would naturally increase that percent¬ 
age some. 

Q. You mean outside of that one shipment of gauze, the 
purchases made during the month of January were typical pur¬ 
chases for any month of the year?—A. That is according to 
our best judgment at the hospital. We took that as a typical 
month. 

The Examiner. January 1942 was taken as your typical 
month? 

The Witness. Yes. 

The Examiner. You say approximately 35 per cent of the 
purchases of materials in January 1942 were purchased from 
sources outside the District? 

[79] The Witness. Yes.' 

The Examiner. And shipped to the hospital. 

The Witness. Yes. 

By Mr. McGarraghy: 

Q. Shipped direct to the hospital?—A. Yes; most of it came 
direct to the hospital. By way of explanation, I might say we 
belong to a large purchasing bureau in New York that pur¬ 
chases for a number of hospitals, between one hundred and 
two hundred, and by way of large purchases, they can quote 
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very good prices, and naturally we do have to take that into 
consideration. 

Q. What classes of supplies and materials do you purchase 
through this outside agency?—A. Gauze, rubber gloves, and 
they send us a statement each month, a quotation of all mar¬ 
kets, because we have to purchase gauze, gloves, and some op¬ 
erating instruments, some scientific equipment, and we ask 
them to quote on those occasionally, not often, and there are 
some canned goods that we can buy. There is a shipment of 
canned goods from Baltimore we got a better price on than 
locally. That is typical. I think 35 per cent is a little high, but 
generally January is a rather heavy month. 

Q. Let us take Board’s Exhibit No. 4, which has got the 
items of purchase broken down into classifications. Do [80] 
you buy your bedding locally, or do you buy that from out of 
town?—A. Buy some of it out of town and some of it locally. 

Q. What percentage would you say is bought out of town 
and what percentage locally?—A. Bedding, linens, and sup¬ 
plies are bought from Guy Curran locally. 

Q. The first item is bedding, and the next linen.—A. How 
much does bedding amount to?—Q. $2,976 last year.—A. 
Probably some beds bought in that were—we buy the Hall bed, 
a nationally known bed we buy from Brooklyn. That prob¬ 
ably increased our figures some. 

The Examiner. Brooklyn, New York? 

The Witness. Frank S. Hall. That might run 35 per cent. 

By Mr. McGarraghy: 

Q. How about linen and dry goods?—A. I think about 20. 
per cent. 

Q. What about clothing and uniforms?—A. Practically all 
Ideal. 

Q. What about chemicals, drugs, and dressings?—A. That 
runs a little higher. We can buy drugs at wholesale the same 
as they are sold for regular pharmaceutical use, and that would, 
run about 40 per cent outside. 

Q. About what percentage do you get from the wholesale 
[81] drug exchange here?—A. I think we buy more from the 
Gilman Company than the wholesale drug exchange. 
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Q. I believe you stated Gilman and Maxwell & Tenney- 
son.—A. Yes. 

Q. And they are both local pharmacists?—A. Yes. 

Q. Your food item is the largest single item listed last year. 
There was $115,000. Where do you buy most of that?—A. 
All except certain canned goods and certain seasons of the 
year we ask for bids on, and some of that goes outside. Oc¬ 
casionally some is shipped direct from the factory through lo¬ 
cal merchants here. That would run- 

Q. (Interposing.) What would be your estimate?—A. I be¬ 
lieve 75 per cent locally. 

1 Q. The next big item is coal and wood. Where do you buy 
that?—A. All locally. 

Q. You buy that from local dealers?—A. Yes, sir. 

Q. Gasoline the same way?—A. Yes, sir. 

Q. Here is an item of miscellaneous supplies, $12,000. Do 
you know what that covers and where you got it?—[82] A. I 
expect there is some scientific equipment in that, like appa¬ 
ratus for the laboratory, a good bit from Chicago, and that runs 
high outside. 

Q. All of these purchases of materials and supplies are used 
ih connection with the operation of the hospital.—A. Yes, sir. 

1 Q. They are not to be sold elsewhere, but are consumed in 
the hospital operation?—A. They are consumed in the hospital 
operation. 

Q. By the patients and the members of the staff?—A. Yes. 

The Examiner. May I interrupt you a moment, Mr. Mc- 
Garraghy, while we are on this point? 

Mr. McGarraghy. Yes, Mr. Examiner. 

By the Examiner: 

Q. You have made the check for January 1942, which showed 
approximately 35 per cent of the purchases that month were 
purchased direct from sources outside the District. Now you 
have given us some estimates of your purchases for the year 
1941, which I think you estimated 75 per cent of your purchases 
are made here in the District. Is that correct?—A. I would 
think so. That would run 10 per cent higher. 
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[83] Q. Your January purchases showed 35 per cent, while 
you say during the course of the year it runs 25 per cent?—A. 
Yes, sir. 

Q. With reference to the 35 per cent of your purchases in the 
District, am I correct in understanding that practically all of 
that material originated outside the District of Columbia? For 
instance, coal, and so forth?—A. Unless it is some of the sta¬ 
tionery. That is a right large bill; all of the printed matter is 
given locally. 

Q. Even the food originates outside of the District of Colum¬ 
bia?—A. Yes. 

Q. And coal and gas and all those items originate outside 
the District?—A. I think that is true; yes. I can’t think of 
any- 

By Mr. McGarraghy: 

Q. You don’t know of any farms we have here where they 
grow wheat, and so forth?—A. No. 

The Examiner. No coal mine, certainly. 

By Mr. McGarraghy: 

Q. There are only one or two more questions I wanted to ask 
this morning. You referred to the parking lot at Vermont Ave¬ 
nue and K Street. Assuming that does produce revenue, it is 
in the [84] same class as any other of your endowments and 
investments?—A. Yes. There are a great many strings tied 
to that endowment. We will have to spend money to meet 
those restrictions. I don’t know whether there will be finally, 
but we have got to endow some rooms, three, for which we can’t 
charge a cent. We have to establish a clinic in a dispensary. 
There isn’t much revenue coming to the hospital. 

Q. It is in the form of an endowment as a result of a will?— 
A. Yes, sir. 

Q. Are there any special and unusual services that the hos¬ 
pital is performing at this time? I have reference particularly 
to the Selective Service Act. Are you rendering any service 
there?—A. Yes; we have about two nights a week an examina¬ 
tion of Selective Service men. In 1941 I think pretty close to 
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7,000 men were examined there in which the hospital facilities 
were used. 

Q. Were any charges made for that service?—A. Not by the 
hospital; no, sir. 

Q. Are you doing anything or incurring any obligation in 
connection with the national defense or the defense of the city 
in the event of any war arrangement?—A. We have five trunks 
set up there filled with [85] supplies to be used at casualty 
stations in the way of medication, splints and material that 
you would use in first-aid work, which contents cost in the 
neighborhood of $600 besides buying the trunks. An organ¬ 
ization is already set up that starts out from the hospital, doc¬ 
tors. nurses, stretcher bearers, which is voluntary on the 
doctors, and they take these cots and trunks and go to the scene 
of the emergency with that supply of material. 

Q. Are there any other public services that occurred to you 
at the hospital?—A. They had me busy trying to black out the 
hospital, but that is for our own protection. 

Q. Do you render any services in times of public assembly, 
large gatherings, parades, and so forth?—A. We are running 
some first-aid classes there now in which a large assembly room 
is being used. I attended one last week, and they had about 
one hundred people there, staff doctors who were training them 
how to give artificial respiration, apply bandages to large 
wounds, fractures, broken arms and legs, and they run about 
one or two meetings a week, and occasionally we get a call when 
tiiey have a large parade here to furnish ambulances, nurses, 
and doctors to be at a particular designated point to assist in 
casualties that may occur. [86]; We send nurses and doctors 
to the White House egg rolling every year. They come along 
rather frequently. 

Q. Is there anything connected with the operation of the 
hospital we have not covered so we have a complete record?— 
A. I don't think it has been emphasized enough, Mr. Mc- 
Garraghy, that on our Board of Directors, we have about fifty. 
A few die in the year, about fifty of the prominent men, lay and 
professional men and women that devote a great deal of their 
time as a civic responsibility in helping run the hospital. There 
are two boards, the women’s board and the Board of Directors, 
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consisting of one hundred people. They have frequent meet¬ 
ings. These ladies go all over the hospital and inspect it rather 
regularly and contribute their time, money, and experience, and 
so forth. They just do that as a civic responsibility, as I said, 
where they feel the hospital is a worthy cause to devote that 
work to. I don’t believe anything has been said about that. 
I have heard many of them say if the hospital was not organized 
to do charity work, they would not be associated with it today. 
I can’t think of anything else. 

Mr. McGarraghy. All right, sir. 

The Examiner. Do you have any questions, Mr. Levine? 

Mr. Levine. Yes; a few. 

[87] The Examiner. Proceed. 

Cross-examination by Mr. Levine: 

Q. Starting from the bottom, in connection with the Selec¬ 
tive Service examinations that are conducted at the hospital, 
the doctors who examine these selectees are not necessarily 
hospital staff physicians, isn’t that so?—A. Yes, sir. 

Q. And the hospital does not pay any revenue to these doctors 
who examine these people?—A. No; just furnishes equipment, 
space, light, and heat. 

Q. When you say you furnish equipment, actually the ex¬ 
aminations that are conducted do not involve any equipment 
along the medical lines. Are there any medicines you have to 
furnish for the purpose of these examinations?—A. We have 
to furnish some gauze. We have furnished weighing scales 
to weigh these men on, which have to be brought down from 
other sections of the hospital. The place.has to be set up and 
cleaned up after the examinations are over by hospital employ¬ 
ees, and does involve some time of the interns in the hospital. 

Q. So the answer to my question as to whether or not you 
furnish any medicines would be “no.” Isn’t that correct?— 
A. I don’t think much actual medicine is required. These 
men all go to the X-ray department. I presume they [88] 
must be X-rayed. I have never been there at night, you see. 
I can’t answer that definitely. 

Q. Isn’t it a fact no X-ray examinations are made of selec¬ 
tees until they actually have their second physical examina- 
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tion and that the examinations conducted at the hospital are 
the first ones?—A. Yes. They go to the X-ray for some pur¬ 
pose, and I can’t answer your question clearly. They go for 
some reason. There may be some part of the examination 
where films may not be used. I am not sure. 

! Q. So actually what you furnish then in connection with 
these selectee examinations is space, and then some cleaning 
up service that has to follow, and the use of some gauze and 
the use of scales for the purpose of weighing?—A. Yes; and 
some writing material. 

Q. Lighting?—A. Writing. 

Q. Writing material?—A. Yes. 

Mr. McGarraghy. You also said the interns do some of the 
services? 

The Witness. Yes; for awhile they did it gratuitously. 
Later on the government gave them a little money, and now 
they cut it out again. 

[89] By Mr. Levine: 

1 Q. As I understand, Mr. Sandridge, the interns are not paid 
by the hospital anything extra for this service?—A. They are 
paid regular hospital time in that they are on the pay roll. 

Q. You testified about 30 per cent of the business of the hos¬ 
pital is done as the result of the group hospitalization set-up 
that we have here in the District—A. That is something I in¬ 
tended to check on at lunchtime. I forgot it. I think it is 
pretty nearly right, though. 

1 Q. The situation there is substantially as follohvs, and you 
Correct me if I am wrong. A person joins the group hospitali¬ 
zation and pays a specific amount each week or each month 
which entitles him to certain hospital care.—A. Yes. 

The Examiner. He pays that money to whom? 

By Mr.' Levine: 

Q. That amount is paid to the private enterprise, Group 
Hospitalization. Is that correct?—A. Yes. 

Q. And when a person who is covered by a group hospitali¬ 
zation is sent to Emergency Hospital, you are compensated by 
Group Hospitalization presumably from the funds which the 
patient has paid for his membership?—[90]i A. That is right. 
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Q. You would not regard treatments to persons under group 
hospitalization as charity, would you?—A. No; I don’t think 
that could be classed as charity. 

Q. You would not regard them as indigent people?—A. No 
more than the amount we might lose on that. Of course, there 
are certain types of patients; take the Public Health patients, 
we get $2.90 a day. It costs us $5.56. I certainly would not 
class that as part charity. 

Q. My question was directed to the patient that came there 
through group hospitalization. I will get to the Public Health 
later. 

The Examiner. Group hospitalization is not charity by any 
means? 

The Witness. No. 

The Examiner. It is a business contract you enter into, and 
you charge a fee you feel will bring you out in the clear? 

The Witness. Yes. 

By Mr. Levine: 

Q. I believe you testified the present fee is $6 a day, which 
does give you a little profit?—A. I believe it meets present 
costs. That is just recently, however. 

The Examiner. How much such enterprises are there that 
[91]| you have contracts with, just one, or more? 

The Witness. No; we have it with most of the large insur¬ 
ance companies carrying hospitalization policies now, but we 
do not have an actual contract with those. 

By Mr. Levine: 

Q. You also testified you had a certain amount of compen¬ 
sation cases at the hospital. Compensation cases come to you 
through private companies. Isn’t that correct?—A. A good 
many are brought in our ambulances. 

Q. But who asks you to bring the person in? WTiere do you 
get the directions to bring the person in?—A. Someone from 
the company. 

Q. You say the company?—A. They call for the ambulance 
right away, and we determine after they get to the hospital 
whether that company has an employed physician, and we call 
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that physician. If they don’t have one, the patient always 
has the privilege of selecting his own physician under any cir¬ 
cumstances. If they have no physician, they call the staff man 
on that particular service. 

Q. Then you look to the company which is normally the in¬ 
surance company for compensation for treatments you have 
given anyone under a compensation case. Is that right?—A. 
That is correct, after it is established. 

Q. That is right.—[92} A. I might add here that quite fre¬ 
quently a case is controverted. We start off with a case think¬ 
ing it is going to be compensation, and then it is controverted, 
before the Compensation Board, or the patient elects to have 
a private suit, and it throws it back on the hospital to collect 
the money. , 

Q. And in those cases the hospital may be forced to file suit 
against the patient?—A. Yes. 

Q. And frequently does.—A. We lose out on a great many. 

Q. You would not say the insurance companies who send 
you these compensation cases are by any stretch of the im¬ 
agination charitable enterprises? I am talking about insur¬ 
ance companies themselves.—A. It is not often the insurance 
company. We are usually the ones that notify the insurance 
company. 

The Examiner. You have given an estimate of 30 per cent 
of your patients coming under group hospitalization. What 
percentage of your patients do you estimate come under work¬ 
men’s compensation? 

The Witness. Probably 8 per cent. 

By Mr. Levine: 

Q. Now, would you say it was a fact that in Washington the 
hospital facilities are considered as inadequate, and [93} when 
I say “inadequate,” I mean from the standpoint that they are 
insufficient, there is not enough hospital facilities?—A. That 
prevails in certain types, acutely in certain types. Take ob¬ 
stetrical and children, I think there is a definite shortage there. 

Q. Is there any explanation as to why you should take the 
compensation cases at a figure which does not net you a profit, 
inasmuch as there is a need for hospital space and presumably 
you can fill that hospital space with paying patients?—A. We 
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had a hearing before the District Compensation Commission 
a few years ago in which it was generally agreed by all the 
hospitals that these patients would be taken on the basis of $4 
a day, and extra charge for special medicines and operating 
rooms paid for. At that time we could break even on it at 
least. That was a good many years ago. It has never been 
changed, and right now we are considering asking for another 
hearing. That was not a legal act. It was more or less a 
general agreement. Now that costs have advanced, we feel 
it is inadequate, and we are prepared to ask for an increase. 

Q. You testified that Groover, Christie & Merritt take care 
of the X-ray work for the hospital?—A. Yes, sir. 

[94} Q. I think your testimony was that the firm of Groover, 
Christie & Merritt pays to the hospital a certain flat sum?—A. 
Yes, sir. 

Q. Per annum?—A. Yes, sir. 

Q. For the use of the space and different facilities?—A. We 
furnish—we have a contract that we will furnish some orderly 
service over there. We do furnish orderly service. 

Q. Groover, Christie & Merritt are not regarded as a char¬ 
itable organization?—A. No. 

Q. Groover, Christie & Merritt operate for a profit. Isn’t 
that so?—A. I presume so; yes. 

Q. You would not say, Mr. Sandbridge, that the hospital loses 
anything on the arrangement that it has with the X-ray 
people?—A. No; I don’t think we do. One of the main fea¬ 
tures of handling the X-ray in the way we do is because 
Groover, Christie & Merritt are considered outstanding roent¬ 
genologists—the word for X-ray—nationally considered tops, 
and in order to have their services at the hospital, we made 
some concession. [95] If the X-ray Department were operated 
by the hospital, it is possible we could convert it into a greater 
revenue earner. Some hospitals do consider it that way. That 
is problematical. We have never tried it since my time. 

Q. The revenue which you get from Groover, Christie & 
Merritt does not vary as the result of any nonpaying work that 
they might do?—A. No; that is stipulated. 

Q. So any charitable work done in connection with X-ray 
would be done by this X-ray firm?—A. That is why we gave 
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them as reasonable a rental basis as we did, because they have 
stipulated they would do a certain amount of charity. 

The Examiner. We will take a five-minute recess. 

(Brief recess taken.) 

By Mr. Levine: 

Q. I think you testified, Mr. Sandbridge, one of the sources of 
revenue is the D. C. Health Department; is that correct?—A. 
Yes, sir. 

Q. Actually there are no funds that are earmarked by Con¬ 
gress for the Emergency Hospital, are there?—A. Not to be 
paid direct. It all goes to the Health Department. They do 
stipulate how much goes to Emergency. The Health Depart¬ 
ment makes up the budget, how much they [96] will have for 
Emergency and the other contract hospitals, and Congress acts 
on it. 

Q. Isn't it the Health Department that budgets the amount 
to the hospital, and not Congress? Congress passes one lump 
1 sum for the hospitals, and it is divided.—A. It is stated in the 
record so much for Emergency, Casualty, and Children's, but 
it is originally applied for by the Health Department. 

Mr. McGarraghy. You mean the Act of Congress appro¬ 
priating the money specifies so many dollars for Emergency 
Hospital? 

The Witness. That is the way I read it. I have seen the 
record. 

The Examiner. I supose if that is important, the Board 
will take judicial notice of the Act of Congress setting up the 
funds, and with consent of the parties you can refer to that, 
if it becomes material. Do you know what particular Act it is? 

Mr. McGarraghy. The D. C. Appropriation Act? 

The Examiner. The D. C. Appropriation Act? 

Mr. McGarraghy. It is passed once a year. 

The Witness. It is all ready to come before them now. 
Off the record, please, sir. 

The Examiner. Off the record. 

(Discussion off the record.) 

[97] The Examiner. Now on the record. 


By Mr. Levine: 

Q. Mr. Sandbridge, when an indigent person comes to the 
i hospital and asks to be hospitalized for treatment and tells you 
in advance he has no funds to pay, is it your practice to send 
him to the D. C. Health Department?—A. We don’t even ques¬ 
tion him about the finances, if they are in an emergency state. 
We try to get hold of some of the relatives, if we can, or if they 
can discuss finances, we do enter into that and find out if they 
can pay any part of the hospital bill and how long they have 
i been in the city, and if they haven’t been here a year, the Health 
! Department won’t accept them; if the illness is not of an 
emergency nature, they won’t accept them, the Health Depart¬ 
ment. That is all the Health Department contract calls for. 
i If they can get around well enough, we send them to the Health 
Security Administration to see if they can pay anything at all. 
If they haven’t anything at all, we take them in. If we can’t get 
them anywhere else, if they are too sick to send home, or give 
first aid, or temporary treatment, we have to take them. There 
is nothing else to do. 

Q. If it is not a first-aid case and not an emergency case, and 
i the person comes in on his own two feet, and there is no acci- 
i dent and no ambulance and he comes to the hospital and asks 
i for hospitalization, you question him and you find [98] he has 
i no funds, or he volunteers that information, do you then send 
i him to the D. C. Health Department, or the Health Security 
Administration?—A. We send him to one of the clinics to let 
the doctors there verify whether he needs hospitalization, and 
if it is found out that he did need hospitalization after exam¬ 
ination in the Out-Patient Department or Emergency Room, 
i' and could not be entered as an indigent case in the City Hos¬ 
pital, and had no funds at all to pay part of the bill through 
the Health Security Administration, we would have to take 
i him in. They all promise to do it, that they will pay when they 
get back on the job. We try not to make paupers out of them, 
if we can help it. 

Q. Would you say that most of the nonpaying patients comes 
to you as a result of being sent by the D. C. Health Department 
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or the Health Security Administration ?-^-A. You mean a ma¬ 
jority of them? 

Q. Yes.—A. Yes; a majority of them do. 

Q. In all cases where they are sent by either of the two 
agencies that I mentioned, the Health Department or the 
Health Security Administration, you are compensated, the 
hospital is compensated, for the treatment-on the basis that 
you have testified before?—[99] A. Partly compensated in 
most cases. 

Q. You actually have a contract with the D. C. Health De¬ 
partment?—A. Yes, sir. 

Q. I believe you testified that the minimum wage law for 
the District of Columbia is applied as far as the female employ¬ 
ees are concerned, at the hospital.—A. Yes; we have to meet 
that in wages and hours. 

Q. Do you also meet it as far as the earnings provision is con¬ 
cerned?—A. Yes; we have to do that. 

Q. Has the hospital been ordered to pay real estate taxes?— 
A. No, sir. Wait a minute, now; let me correct that state¬ 
ment a little bit. We were notified we were going to be placed 
back, going to go on the taxable books. We appealed it, and 
we have been notified, I don’t think in writing, that none of 
the hospitals would be billed until a thorough study could be 
made of all of the charitable institutions in the city with the 
object of having a bill passed by the Congress to exclude cer¬ 
tain types of charitable institutions, and we have been re¬ 
cently told there would not be much question about the hos¬ 
pitals. That is hearsay, but it comes from good authority. 

Q. As the matter stands at the present moment, unless [100], 
the bill is passed by Congress which would exempt the hos¬ 
pitals from real estate tax, the present directions given to the 
hospitals are that they will pay real estate taxes; isn’t that 
correct?—A. We have gotten a notice to that effect, but we 
have never been billed. 

Mr. McGarraghy. You haven’t been put on the tax rolls? 

The Witness. No, sir. 

The Examiner. When did you get this notice, approxi¬ 
mately? 

The Witness. Some time last fall. 


The Examiner. That is the first time you were put on no¬ 
tice you were going to have to pay real estate taxes? 

The Witness. The regular form came through. 

By Mr. Levine: 

Q. Who did you get that notice from?—A. From the Com¬ 
missioners. 

Q. Of the District of Columbia?—A. Yes. 

The Examiner. That was real estate tax on the hospital 
property and the building? 

The Witness. Yes. 

Mr. McGarraghy. You have not. up to this time, paid any 
real estate taxes; is that correct? 

[101J The Witness. Yes. 

The Examiner. That, as a matter of fact, is sort of in mid¬ 
air now. Is that the idea? 

The Witness. Yes. They have notified practically every 
other voluntary hospital on the same basis as a result of the 
Foller Investigation of taxable properties in the District, but 
none of the hospitals have been billed. A bill was intro¬ 
duced— 

The Examiner. In Congress? 

The Witness. Prepared to be introduced. 

By Mr. Levine: 

Q. It has not been introduced as yet?—A. I don’t know 
whether it was or not, just for Emergency and Children’s Hos¬ 
pitals, but they held, in view of the fact that the survey was 
going to cover the entire District, they deemed it a better pol¬ 
icy to wait until they could consider it more as a group. 

By the Examiner: 

Q. Do you know what reasons were given by the Real Es¬ 
tate Board, or the Commissioners, for billing hospitals for the 
first time in 1941?—A. According to the interpretation of the 
way they were originally organized, you see, in our organiza¬ 
tion, where the principal object of the Association is to assist 
and provide a suitable place in the City of Washington, D. C., 
[102]) for a dispensary where all needy persons, without dis¬ 
crimination, may be provided gratuitously with medical serv¬ 
ice and medicines. 
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Q. That is taken from the Articles of the corporation?— 
A. Yes. If we charged 5 cents, we would not be conforming 
to this. This was intended purely as a charitable organization. 
' Mr. McGarraghy. In answer to the Examiner's question, 
the Fowler Board, called such because Mr. Fowler heads it, 
holds you were subject to some taxes because you were making 
some charges? 

The Witness. Yes, sir. 

The Examiner. You are not living up strictly to the Arti¬ 
cles of the corporation? 

The Witness. It has become obsolete from year to year, 
and never changed. 

By Mr. Levine: 

i Q. Didn’t he say also it was the Committee's opinion, also, 
the hospital was not that type of charitable institution, which 
could be tax-exempt? I think he went into the question of 
whether or not it was a charitable institution.—A. That was 
a debatable point. We presented information to them in our 
protest that the hospital did at least $100,000 pure charity. 
That has never been thrashed out. 

By the Examiner: 

[103]| Q. You estimate that you do at least $100,000 a year 
pure charity? What is your total income?—A. About $500,- 
000 . 

Q. You estimate at least 20 per cent of all of your service is 
pure charity?—A. That figure was gotten up by the Auditor; 
yes. 

Q. How would you class the remaining 80 per cent?—A. 
Pay, part pay, and so forth. 

Q. By “pure charity" you mean you got absolutely nothing 
in return for the services rendered?—A. No; not that. We 
would take the Health Department patients. We were spend¬ 
ing twice what it cost us. 

Mr. McGarraghy. That is charity. 

By the Examiner: 

Q. In other words, what you consider pure charity is where 
you don’t get enough money from the Community Chest, or 
other source, to make up the loss.—A. That is correct. 
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. Q. So only 20 per cent of your services are carried on at a 
i loss. The rest are carried on at least at cost or at a profit. 

, Is that a fair statement?—A. I think that is, where those bor¬ 
der-line cases come in. 

Q. Would you say at least 50 per cent of the services ren¬ 
dered are rendered at a profit above cost?—[104]j A. Yes; I 
think that is a fair statement. It may be very little, but some¬ 
thing. 

Q. Then would you say, to get a picture of the thing would 
be 20 per cent would be charity, where you performed services 
i at less than cost; 50 per cent profit; and you have approxi- 
! mately 30 per cent border-line cases?—A. Yes, 

Q. Like your compensation cases.—A. Yes, sir. 

By Mr. Levine: 

i Q. When you speak of $100,000 worth of charity work, do 
| you figure in connection with the Public Health cases that 
i $5.56 is charity, that you are contributing $5.56; or do you 
consider you are contributing the difference between $2.90 and 
the $5.56?—A. The difference. 

i The Examiner. In other words, every patient, if they paid 
you $5.56 a day, you would come out on top? 
i The Witness. We could keep the hospital going, as is; break 
even. There would not be much made unless we got some do- 
i nations or gifts. No expansion, or anything like that. 

By Mr. Levine: 

Q. I am not sure whether it was off the record or on the 
i record. I would like to ask you whether any effort is [105]| 
i being made at the present time to receive a larger sum than 
$2.90 for each patient.—A. Yes; we put in a request for it last 
week. 

Q. And the resquest is for what amount?—A. Whatever 
we can get. 

The Examiner. Who did you make the request of? 
i The Witness. The President of the Board. 

By Mr. Levine: 

Q. You would like to get at least $5.56 per patient?—A. No; 
we would not hope for that. Of course, we would like it, but 
the hospital, as I stated in my previous testimony—that Board 
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said they would not be interested in the hospital at all if they 
didn’t do any charity. We are interested in it and want to 
do it. Our old elevators are pretty near broken down, and I 
would like to get enough money to put two new elevators in 
there, if I could. 

Mr. Levine. I think that is all. 

The Examiner. I would like to ask you a few questions, 
Mr. Sandbridge. 

By the Examiner: 

1 Q. Do you operate a Prescription Department at the hos¬ 
pital for your patients?—A. Yes, sir. 

Q. If I am a patient in your hospital and I need some medi¬ 
cine, and the doctor prescribed a certain pre [106], scription 
and it is filled at the hospital, do you make a certain charge to 
the patient?—A. Your room rate covers that. Your room rate 
specifies for a certain type of room you get bed, board, nursing 
care, ordinary drugs and medicines; and the more expensive 
medicine, a charge is made for that. 

Q. You make the same charge for these unusual medicines 
that is made at the drug store?—A. Yes, sir. 

Q. That is, for a patient that can pay for it?—A. Yes; about 
that price. 

Q. Is your Prescription Department operated at a profit?— 
A. No; because we furnish prescriptions for all of these dis¬ 
pensary patients. 

Q. It is operated at a profit so far as the private patients are 
concerned?—A. I would not say it is. We have to use so much 
alcohol ; a person gets a back rub with alcohol once or twice a 
day. 

Mr. McGarraghy. That is included in the $5.56 or $6 rate? 

The Witness. Yes; but all those ordinary medicines like 
antiseptic, and so forth, they are stocked on the floor. The 
nurses are right there to help themselves, but when the [107] 
Doctor writes ou’ an RX, they make a charge for it. 

By the Examiner: 

1 Q. You make substantially the same charge as at the drug 
store?—A. Yes; they have a pharmacist and a porter. 
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Q. Has the hospital ever recognized any labor organization 
for its employees?—A. Never been asked to before this. 

Q. Prior to this, you were never requested by any labor 
union?—A. No, sir. 

Q. Are any of your other employees members?—A. No, sir. 

Mr. McGarraghy. For the record, I think the A. F. of L. 
claims to represent the engineers and firemen. They haven’t 
been recognized yet. That is a recent development. 

By the Examiner: 

Q. That is also a recent development?—A. That is also a 
recent development. 

Q. Do you know any hospital in the District of Columbia 
that deals with a labor union?—A. Perhaps the Doctor’s Hos¬ 
pital and the professional buildings on each end, and the garage 
across the street. 

Mr. McGarraghy. That is an office building where the [108] 
doctors have the offices. 

The Witness. Yes. 

By the Examiner: 

Q. Your nurses are not organized into any association or 
organizations?—A. Most of them belong to the League of 
Nursing Education. Most of the doctors belong to some or¬ 
ganization of that kind. They have the American Medical 
Association, Southern Surgical Association. I would like to 
say, however, for the record, that the American Medical Asso¬ 
ciation surveys hospitals for their proper set-up for teaching 
and training residents, and internes; and the American College 
of Surgeons investigates the hospital as to applicable procedure, 
proper records, and so forth; wffiich is a staff of approval of the 
hospital. We have enjoyed the approval of both of these or¬ 
ganizations for a good many years, the American Medical Asso¬ 
ciation and the American College of Surgeons. They make a 
yearly survey. 

Q. Does the hospital have any sort of understanding, 
whether written or verbal, that the Medical Association or the 
Nurses Association is a party to, concerning their working con¬ 
ditions or their wages? Do they have anything to do with 
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setting the wages at the hospital, or is that something that is 
determined solely by the hospital?—[109] A. Entirely. Pay 
f6r these professional people is entirely between the individual 
and the hospital. Now, the nurses, as you probably have 
noticed, their fee is set by the District Nurses Association, and 
they all agreed to that and voted on it, and the fee is $6 for 
an 8-hour duty, and the patient pays for the board; and $9 for 
12-hour duty. 

Q. That is private nurses?—A. That is outside general pri¬ 
vate nurses. 

Q. I mean, now, with reference to the nurses that are em¬ 
ployed by the hospital.—A. Oh, no. 

Q. The Association has nothing to do with it?—A. Nothing 
whatever. 

Q. The hospital itself makes that determination?—A. Yes, 
sir. 

1 Q. Together with the employees?—A. That is right. 

Q. This hospital has never had any industrial strife?—A. 
No. I have been there a long time myself, and I congratulate 
myself I never had any difficulty with my employees. Some . 
of them are getting so old, we don’t have any social security, 
that I am getting discouraged about them. 

Q. In the year 1941, beginning somewhere around August, 
when the Petitioner began to organize your nontechnical and 
nonprofessional employees, that was the first [110] time any 
effort had been made to organize your employees into a labor 
union?—A. That is right. 

Q. And thereafter, about October 1, 1941, the union wrote 
you a letter advising you they represented a majority of your 
employees? 

1 Mr. McGarraghy. I think it was about that time. 

By the Examiner: 

Q. Am I correct in stating the hospital took the position with 
the union they were not subject to the provisions of the 
National Labor Relations Act, and until that was determined, 
they would not recognize the union?—A. That is right. 

The Examiner. Will you stipulate that? 

Mr. Levine. Yes. 
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The Examiner. And thereafter, you filed the original 
petition? 

Mr. Levine. I expect to develop that through a witness. 

The Examiner. Very well. 

Mr. Levine. Are you through, Mr. Shawe? 

The Examiner. Yes. I just want to state this for the record: 
When the hospital made its motion to dismiss, I want the 
record to show I am referring that motion to the Board, as I 
am without power to rule on that motion addressed to the 
Board. 

[111] i By the Examiner: 

Q. Have you anything to add, Mr. Sandbridge, that will shed 
any light on this question?—A. I think it has all been pretty 
well covered in the testimony, Mr. Examiner, except to say 
that I feel that if we were compelled to pay union wages to 
our employees, it would create a heavy burden on the hospital 
and we would be forced to increase our rates to the public, and 
that, in turn if we were singled out, would naturally interfere 
a great deal with our clientele coming to the hospital. 

We have always had a pretty happy organization there. We 
take care of our employees if they get ill. W T e have had a num¬ 
ber of them in the hospital. There are few in now. The hos¬ 
pital has to carry them. 

We carry liability insurance, and if it happens to be an acci¬ 
dent, they can collect. If not, they are hospitalized anyway. 
We try to keep them in good physical condition. 

Q. Is there anything else you would like to add?—A. I think 
that is all. 

The Examiner. All right, Mr. Levine; you have a few more 
questions? 

Mr. Levine. No; I don’t think I have anything more to ask. 

The Examiner. Mr. McGarraghy: 

Mr. McGarraghy. No, sir. 

[112] | The Examiner. Thank you very much, Mr. Sand- 
bridge. 

(Witness excused.) 

The Examiner. Now, gentlemen, as I understand it, the 
hospital has been able to agree on the appropriate unit, how¬ 
ever, not conceding the jurisdiction of the Board. 
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'Subject to that reservation, it is agreeable for the Exam¬ 
iner to read into the record the stipulation of the appropriate 
unit. 

Mr. McGarraghy. Yes, sir. 

'The Examiner. At this time, at the request of the parties, 
the Examiner will read the following stipulation into the 
record 

“The Examiner has been requested to state that the hospital 
and the union stipulates that all nonprofessional and non¬ 
technical employees, including all attendants, maids, orderlies, 
porters, timekeepers, watchmen, telephone operators, ambu¬ 
lance drivers, elevator operators, housemen, cleaners, doormen, 
seamstresses, kitchen employees employed in the dietary, all 
maintenance and repair employees, and excluding all profes¬ 
sional, technical, clerical and supervisory employees and all 
engineers and firemen, constitute a unit appropriate for the 
purpose of collective bargaining and that such unit will insure 
to employees of the hospital the full benefit of their right to 
self-organization [113J and collective bargaining, and other¬ 
wise effectuate the policy of the National Labor Relations 
Act.” 

1 Mr. McGarraghy. This stipulation is entered into by the 
hospital without prejudice to the question of jurisdiction which 
it has raised, and is subject to determination. 

! The Examiner. Is that stipulation agreeable to everyone? 

Mr. Levine. That is the stipulation with reference to the 
union? 

The Examiner. Yes, the one I just read. 

Mr. Levine. Yes. 

The Examiner. Is that agreeable to the hospital? 

Mr. McGarraghy. Yes. 

The Examiner. Do you have any witnesses, Mr. Levine? 

Mr. Levine. Yes. 

* * * 

Jack Mink was called as a witness for and on behalf of the 
Respondent, Building Service and Maintenance Workers, Lo¬ 
cal 120 C. I. 0., and having been first duly sworn, was exam¬ 
ined, and testified [114] as follows: 
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Direct examination by Mr. Levine: 

Q. Mr. Mink, what is your position?—A. I am business 
agent for the United Cafeteria Employees, Local 471. 

Q. And as business agent for that local, have you had oc¬ 
casion to enter into any contracts between the employees of 
non-profit-making organizations in the District of Columbia 
and your organization?—A. Yes, sir. 

Q. Which ones? 

Mr. McGarraghy. I object to that as irrelevant and imma¬ 
terial. 

The Examiner. I will overrule the objection. 

The Witness. Yes; our union entered into a contract with 
the Welfare and Recreational Association, a nonprofitable or¬ 
ganization, run by Government officials operating cafeterias in 
the Government buildings. 

By Mr. Levine: 

Q. Is a contract with the Welfare organization in effect at 
the present time?—A. It is in effect at present, and has been 
for a number of years. 

Q. For how many years?—[115]f A. For three years. 

Q. Was your union certified by the National Labor Rela¬ 
tions Board as the bargaining agency for the employees at these 
Welfare cafeteria?—A. Yes, sir. 

By the Examiner: 

Q. Was that a Board certification or consent election?—A. 
No; it was not a consent election. The question of jurisdiction 
went to the Board. 

Q. Did you have a hearing before the Board?—A. We did 
not have a hearing. 

Q. Did the Board hand down a formal decision?—A. The 
question went to the Board whether or not it would assume 
jurisdiction and they were notified it would, and a hearing was 
ordered. 

The Examiner. Am I correct in stating, Mr. Levine, a peti¬ 
tion was filed alleging a question of representation had arisen 
with reference to the employees employed by this Welfare Asso¬ 
ciation, and thereafter they had an election and the Welfare 
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Association complied with the result? In other words, there 
was no Board hearing and decision? 

Mr. Levine. I know, but that doesn’t necessarily mean 
whether there was a consent election. 

By Mr. Levine: 

Q. I would like to know whether the election was by [116] 
order of the Board, or whether there was a consent election?— 
A. I would say it was a consent election. The only thing was 
this, permission was given to the Director to assume jurisdic¬ 
tion, that the Board was right. 

The Examiner. A hearing was held? 

The Witness. A hearing was held. 

The Examiner. That is correct. I am familiar with the case. 
There was no formal hearing in the sense that we are holding 
one today. The question was actually never formally decided 
upon by the Board. 

Mr. Levine. That is correct. 

The Examiner. Very well. 

By Mr. Levine: 

Q. Does your union have an agreement at present with the 
Y. W. C. A. in the District of Columbia?—A. Yes; we have an 
agreement with the Y. W. C. A. 

Q. Is that commonly referred to as a nonprofit organiza¬ 
tion?—A. Yes; the Y. W. C. A. also claims to be a nonprofit 
organization. 

Q. In that case, was the union certified as the bargaining 
Agency by the National Labor Relations Board?—A. We had 
a consent determination. 

Q. Was there an election or pay roll check?—A. There was a 
pay roll check. 

[117] Q. By the way, is the contract in effect now?—A. It is. 

Q. Do you have any other agreements with nonprofit organ¬ 
izations in the District of Columbia?—A. The Navy Cafeteria 
Association, which is apart from the Welfare Association. The 
Navy Cafeteria is also a nonprofit organization. We had three 
elections there, and the union won in each case, and we con¬ 
tinued the contract. 


61 


Q. Were the three elections you refer to conducted under the 
auspices of the National Labor Relations Board?—A. That is 
right. 

Q. Do you have the contracts here with these organiza¬ 
tions?—A. Yes; I have the contracts here. 

* * # 

[119} John P. Anderson was called as a witness for and on 
behalf of the Petitioner, Building Service and Maintenance 
Workers, Local 120, C. I. 0., and having been first duly sworn, 
was examined, and testified as follows: 

The Examiner. Will you give the reporter your full name, 
please? 

The Witness. John P. Anderson. 

Direct examination by Mr. Levine: 

Q. Mr. Anderson, what is your position?—A. General or¬ 
ganizer. 

Q. For what?—A. For the United Construction and Organ¬ 
izing Committee in charge of building service workers. 

Q. Are you working in that capacity with Local No. 120?— 
A. No. 120. 

Q. When was this local union first formed?—[120} A. The 
1st of May. 

Q. What year?—A. 1941. 

Q. And what is the general structure of the union?—A. 
Well, it is an industrial union, takes in all workers working in 
buildings, building service, apartment buildings, office build¬ 
ings, schools, colleges, hospitals, wherever we find any service 
workers. 

Q. Would you say that the employees for whom you claim 
to represent at Emergency Hospital are eligible to member¬ 
ship?—A. Oh, absolutely so. 

Q. By the way, do you claim to represent a majority of the 
workers at Emergency Hospital?—A. Yes. 

Q. When did you start organizing the workers there?—A. 
In the month of August. 

Q. What year?—A. 1941. 
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[1311 By Mr. Levine: 

Q. Now, Mr. Anderson, does your International have con¬ 
tracts with organizations that are commonly classes as non¬ 
profit making organization? 

Mr. McGarraghy. I object. 

The Examiner. . Objection overruled. 

The Witness. Yes. 

By Mr. Levine: 

Q. And what contracts does your union have?—A. We have 
-three contracts. 

The Examiner. Here in the District? 

Mr. Levine. Not in the District. 

The Witness. We have three contracts. We have two in 
Philadelphia, and one in Connecticut. We have a contract 
with Yale University for the University workers, a nonprofit- 
able educational institution; and we have one with the Uni¬ 
versity of Pennsylvania, in Philadelphia; and one with the Uni¬ 
versity of Pennsylvania Museum workers in Philadelphia. 

# • « 

[133J Q. You concede a good many people on the pay roll in 
November are no longer employees of the hospital?—A. Very 
true. 

Q. Normal changes have taken place. People have left. 

# # * 

[140] Mr. Levine. It has been testified here that the laws of 
the District of Columbia relating to hours of labor for female 
employees is in effect at the Emergency Hospital. 

Mr. McGarraghy. And being complied with. 

Mr. Levine. And being complied with. I would like to, if 
there are no objections, read a part of the Act which specifies 
the effective span of the provisions in this Act. 

Mr. McGarraghy. Won’t the Board take judicial notice of 
that? 

The Examiner. Do you have something you want to call 
attention to particularly? How long is it? 

Mr. Levine. Ten words. 

/ The Examiner. You are now reading from what law or Act? 

Mr. Levine. I am reading from ar> Act to regulate the hours 
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! of employment and safeguard the health of female employees 
in the District of Columbia. • v i 

I [141] The Examiner. Do you have the citation of that law? 
i Mr. Levine. It was approved March 2, 1895. Excuse me;> 
i that is another one. Approved February 24, 1914. 

The Examiner. All right. Read the ten words you have in 
mind. 

i Mr. Levine. I am going to read a few ahead of that: ■’ 

| “Be it enacted by the Senate and House of Representatives 

I of the United States of America in Congress assembled, that 
i no female shall be employed in any manufacturing, merchan- 
tile, or commercial establishment, laundry, hotel or restaurant, 
i or telegraph, or telephone establishment or office, or by any 
express or transportation company in the District of Columbia, 
i more than (8) hours in any one day, or more than six (6) days, 
or more than forty-eight (48) hours in any one week.” . 

The Examiner. Has that law been interpreted to apply to 
institutions such as Emergency Hospital? ' : 

Mr. Levine. It is actually in effect at Emergency Hospital, 
i Mr. McGarraghy. Let us set the record straight. • He says: 
he is complying with it. 

i The Examiner. There may be a voluntary observance on 
i the part of the hospital. Has there been, so far as you know, 
any rule which say the hospitals are subject to that [142} law, 
if you know? 

i Mr. Levine. Referring now to the minimum wage law. 

The Examiner. Let us answer this question, 
j Mr. Levine. I will tie it up. Referring to the minimum 
wage iaw, which the testimony shows is in effect and is being 
carried out at Emergency Hospital, the Act of Congress which 
authorizes the setting up of Minimum Wage Boards defines 
the term “occupation” as follows: 

“The term ‘occupation’ includes a business, industry, trade, 
i or branch thereof, but shall not include domestic servants.” 
i The citation for that is Minimum Wage Law, U. S. Stat. at 
, large, 65th Congress, 1917-1919, Volume 40, page 1, Public 
Laws, Chapter 174, pages 960 to 964. 

Under the authority granted by this Act of Congress, Mini- 
I mum Wage Boards were set up and the District of Columbia 
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Minimum Wage Board, through an order No. 4, which is effec¬ 
tive as of May 8, 1938, set up minimum wages and hour pro¬ 
visions, for female employees and specifically states that this 
order shall be effective in hospitals. 

Mr. McGarraghy. Do you mind reading that section? 

The Examiner. What are you going to read from now, Mr. 
Levine? Are you reading now from the Act or from an order 
of the Board set up under the Act? 

Mr. Levine. First I read from the Act itself where they 
[143]j define occupation. 

The Examiner. Yes. 

Mr. Levine. Now, the order of the Board which was pro¬ 
mulgated pursuant to the rights given under the Act list the 
various trades and occupations that are covered by this Act. 

Mr. McGarraghy. By the order? 

Mr. Levine. By the order. 

The Examiner. That is an order issued by the Board pur¬ 
suant to authority granted by the Act? 

Mr. Levine. That is right, and they list some 17 different 
occupations, and among them they have hospitals. 
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Statement of the Case 

On October 7,1941, and January 6,1942, respectively, United 
Construction Workers Building Service and Maintenance 
Workers, Local 120, affiliated with the Congress of Industrial 
Organizations, herein called Local 120, 1 filed with the Regional 

‘Local 120 filed Its petition in this proceeding and until May 15, 1942, 
participated in the proceeding under the name Building Service and Main¬ 
tenance Workers, Local 120, C. I. O.; on that day it filed a motion to sub¬ 
stitute for that name the name appearing above. The Board issued an 
order upon notice that if cause to the contrary were not shown before May 
20,1942, the motion would be granted, and no objection being raised, the Board 
on May 21, 1942, granted the motion and effected the substitution. (On 
June 12, 1942, Local 120 filed another motion to change its name further; 
the Board denied this motion on June 17, 1942, but without prejudice to 
subsequent renewal. Local 120 did not renew the motion.) 
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Director for the Fifth Region (Baltimore, Maryland) a peti¬ 
tion and an amended petition alleging that a question affect¬ 
ing commerce had arisen concerning the representation of 
[393]j employees of The Central Dispensary & Emergency Hos¬ 
pital, Washington, D. C., herein called the Hospital, and re¬ 
questing an investigation and certification of representatives 
pursuant to Section 9 (c) of the National Labor Relations Act, 
49 Stat. 449, herein called the Act. On February 4, 1942, the 
National Labor Relations Board, herein called the Board, act¬ 
ing pursuant to Section 9 (c) of the Act, and Article III, Sec¬ 
tion 3, of National Labor Relations Board Rules and Regula¬ 
tions—Series 2, as amended, ordered an investigation and au¬ 
thorized the Regional Director to conduct it and to provide for 
an appropriate hearing upon due notice. 

On February 6, 1942, the Regional Director issued a notice 
of hearing, copies of which were duly served upon the Hospital 
and Local 120. Pursuant to notice a hearing was held on Febru¬ 
ary 12,1942, at Washington, D. C., before E. K. Shawe, the Trial 
Examiner duly designated by the Chief Trial Examiner. The 
Company and Local 120 were represented by counsel, partici¬ 
pated in the hearing, and were afforded full opportunity to be 
heard, to examine and cross-examine witnesses, and to intro¬ 
duce evidence bearing on the issues. The Hospital appeared 
specially at the hearing for the purpose of moving to dismiss the 
proceeding for want of jurisdiction on the ground that the Act 
did not apply to the hospital operations since the Hospital was 
not engaged in trade, traffic, or commerce within the meaning 
of the Act and since the Hospital is a nonprofit-making institu¬ 
tion, semipublic in character, a substantial part of its revenues 
being obtained from public funds. The Hospital participated 
further at the hearing only upon reservations appropriate to 
preserving its objections to the jurisdiction of the Board. The 
Trial Examiner did not rule upon the motion to dismiss, which 
was directed to the Board. The Trial Examiner did make 
rulings on other motions and on objections to the admission of 
evidence; these rulings are hereby affirmed. The parties re¬ 
quested oral argument before the Board, the request was 
granted, and on March 3, 1941, the parties appeared by respec- 
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tive counsel before the Board and orally presented arguments 
directed to the issue of the Board’s jurisdiction. The Board 
considered the arguments of counsel and the authorities re¬ 
ferred to and relied upon therein. On April 29,1942, the Board 
entered a Decision and Direction of Election in the proceeding. 
In this decision the Hospital’s motion to dismiss was denied 
for reasons therein set forth and herein again set forth. 

On May 16,1942. Building Service Employees’ International 
Union, A. F. L., herein called the International, filed a petition 
alleging that a question affecting commerce had arisen with 
respect to representation of employees of the Hospital and that 
the International represented a majority of said employees. 
On May 23,1942, an amendment 2 to the Direction of Election 
of April 29, 1942, was issued to extend the time for holding an 
election pursuant to that Direction. Prior to the holding of 
an election, the Board, on June 17, 1942, issued an order va¬ 
cating the Decision and Direction of Election, as amended, and 
by the terms of this order reopened the record, consolidated 
the proceeding initiated upon the petition of Local 120 (Case 
No. R-3548) with the proceeding initiated upon the petition 
of the International (Case No. R-4163), and referred the con¬ 
solidated proceedings to the Regional Director with authoriza 1 
tion and direction for further investigation and hearing. 

On June 29,1942, the Board received from Local 210 a letter 
dated June 27, 1942, in which Local 120 stated that it desired 
to withdraw the petition it had filed in the original proceeding, 
Case No. R-3548. Pursuant to notice served upon the Hospital, 
Local 120, and the International, [394] a further hearing was 
held at Washington, District of Columbia, on August 17, J942, 
before Earle K. Shawe, Trial Examiner. The Hospital and the 
International appeared at this hearing. Local 120 did not ap¬ 
pear. The request of Local 120 to withdraw its petition in Case 
No. R-3548 is hereby granted, and an appropriate order shall 
be entered herein. At the hearing held on August 17, 1942, the 
Hospital and the International participated, and all parties 
were afforded full opportunity to be heard, to examine and 
cross-examine witnesses, and to introduce evidence bearing on 

*41 N.L. R.B., No. 50. 
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the issues. 3 The Trial Examiner’s rulings made at the hearing 
are free from prejudicial error and are hereby affirmed. 

Upon the entire record in the case, the Board makes the 
following: 

Findings of Fact 

I. THE BUSINESS OF THE HOSPITAL 4 

The Central Dispensary and Emergency Hospital maintains 
and operates a general hospital in the city of Washington, Dis¬ 
trict of Columbia. The hospital building contains 280 beds in 
private and semiprivate rooms and in wards; it also contains 
floor space leased to a firm of private doctors who there oper¬ 
ate X-ray equipment, paying the Hospital an annual rental 
of $6,600 and agreeing to do some charity work. The Hospital 
provides facilities for treating medical and surgical cases, ex¬ 
cluding contagious and obstetrical cases; it handles emergency 
cases and for that purpose maintains and operates two ambu¬ 
lances; it also maintains a dispensary. The Hospital is one 
of the District’s largest, and 10 percent of its patients come 
to it from Virginia and Maryland. In the year 1940 the in¬ 
come which the Hospital received for the treatment of patients 
exceeded $594,000, and the Hospital also receives an income 
from a centrally located parking lot in Washington and from 
other investments and from gifts and endowments. The Hos¬ 
pital employs 120 professional employees and 230 non-profes¬ 
sional employees. 

The Hospital purchases materials and supplies at a cost of 
approximately $20,000 a month. About 25 percent of these are 
purchased outside of the District and delivered directly from 
points outside of the District; about 75 percent are purchased 
from local dealers, and these materials and supplies also orig¬ 
inate outside the District. The Hospital receives bids for 

“As at the former hearing held on February 12, 1942, the Hospital par¬ 
ticipated in the hearing subject to reservations appropriate to preserve its 
objections to the jurisdiction of the Board. 

* At the hearing held on August 17, 1942, the attorney representing the 
Hospital stated that the business of the Hospital has not changed substan¬ 
tially since the hearing held on February 12, 1942. No additional evidence 
bearing on the issue of the Board’s jurisdiction was introduced. The findings 
of the Board with respect to the business of the Hospital are hence in the 
form of the Decision issued by the Board on April 29,1942. 
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some of its supply purchases, for others it deals as a member 
of a buyers' group. 

The income and loss from operation of the Hospital divides 
roughly into three groups of patients, namely, private patients, 
commercial contract patients, and government or charity pa¬ 
tients. The Hospital makes a profit in its dealings with pri¬ 
vate patients, who contribute approximately 50 percent of its 
business; it makes little or no profit in servicing patients who 
come to it pursuant to compensation or group health contracts, 
representing about 30 percent of its business; it loses about 50 
percent of its costs in treating patients who come to it pursuant 
to contracts or agreements entered into severally with govern¬ 
ment agencies and the Community Chest, representing about 
20 percent of its business. The exact nature of the Hospital's 
contracts or agreements with the Community Chest, [3951 
which provided about 4 Yz percent of its 1940 income, and with 
Health Security Administration, which provided 2 percent of its 
1940 income, does not appear in the record. The income and 
loss from the Hospital s contract with the Health Department 
of the District of Columbia in accordance with which the Hos¬ 
pital received about 1114 percent of its 1940 income, is clearly 
established. In its appropriation for the District, Congress 
allots specific sums for the Hospital and for other hospitals in 
the District, amounts which are to be paid in accordance with 
contracts the hospitals have entered into with the Health De¬ 
partment of the District. 5 

The amounts by which the Hospital’s costs exceed its return 
under this contract and under its agreements with Health 
Security Administration and Washington Community Chest 
total approximately $100,000 a year, and the Hospital contends 
that this rendering of service at a loss establishes its sta¬ 
tus as a charitable institution. The other contracts which the 
Hospital entered into for service to group health and compen- 

4 In its appropriation, 54 Stat. 323, Congress appropriated $80,000 for the 
Hospital", including $25,000 for George Washington University clinic, all to 
be paid in accordance with District Health Department annual contracts. 
These contracts are divided in three parts, as follows: 1. Hospitalization 
for emergency cases; Emergency treatments; X-ray service; Ambulance 
service. 2. Clinic visits; Redressings. 3. A lump sum appropriation to 
reimburse the Hospital for personal services of its out-patient department 
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sation cases were, at the time they were negotiated, calcu r 
lated to return to the Hospital its costs, or a little more. 8 Pri¬ 
vate patients are charged at a rate which returns a profit. In 
1940 the Hospital made an operating profit of $750. Although 
it incurred an operating loss in 1941, this loss was more than 
recouped by the Hospital’s return from its investments and 
the Hospital’s books for 1941 showed a net profit. 

•' The Hospital was incorporated under articles which recite: 
“That the particular object of the association or society is to 
provide a suitable building in the City of Washington, District 
of Columbia, for a dispensary where all needy persons, without 
distinction, may be provided gratuitously with medical and 
surgical service and treatment and with medicine.” The Hos¬ 
pital has expanded in activity and size since its incorporation 
in 1882, and although it still operates under a charter which 
contains this provision, the superintendent of the Hospital 
stated that the charter had become obsolete. The Hospital 
now does a negligible amount of pure charity where no fees are 
charged. It collects what it can from indigent cases. 

The District of Columbia Wage Board has issued an order 
interpreting the Minimum Wage Act of the District as appli¬ 
cable to female [396] employees of the Hospital. 7 The Hospital 
observes the restrictions of the act, but contends that its com- 

employees, including surgeons and doctors of the George Washington School 
of Medicine assigned to the clinic for student training. 

The services furnished under parts 1 and 2, above, are upon the certifica¬ 
tion of the Permit Bureau of the Health Department and are on an earned 
basis. The income and cost for specific services are given below: 


Income Expense 

Ward care-$2.90 $5.56 

Clinic visits, including lump sum appropria¬ 
tion for personnel_ .75 1.16 

Ambulance runs___ 1.00 2.50 

Emergency room treatments_ .65 1.51 


‘Group health patients were treated at a charge of $5 a day until October 
or November 1941; the rate was then raised to $5.50 a day. and it has sub¬ 
sequently been raised to $6 a day. The return for treating compensation 
cases is not quite equal to the expense of $5.56 a day, and the Hospital is 
seeking a rate increase. 

T In the course of its administration of this Act, 40 Stat. 960, the Wage 
Board entered Order Number 4, “Public Housekeeping Minimum Wage 
Order.” It therein defined the term “public housekeeping” to include inter 
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pliance is voluntary. Other non-profit-making organizations 
which operate in the District have entered into several contracts 
with a union certified in each case by the Board. 8 

The Hospital contends that it is not engaged in trade, traffic, 
or commerce within the meaning of the Act. It does import 
from points outside of the District of Columbia each month 
materials and supplies valued at approximately $5,000, but. 
jurisdiction of the Board does not depend upon these facts rele¬ 
vant to commerce between the District of Columbia and the 
several States. The Hospital operates within the District of 
Columbia. Congress legislates for the District of Columbia 
under powers granted by the Constitution in the commerce 
clause, but it also legislates for the District under plenary 
powers similar to those which a State may exercise within its 
own territory.® In National Labor Relations Board v. Fain- 
blatt, 306 U. S- 601, Mr. Justice Stone stated that the National 
Labor Relations Act was intended by Congress to extend to the 
reaches of its Constitutional power. 

alia the work of waitresses, cooks, kitchen help, chambermaids, linen-room 
girls, charwomen, cleaners, telephone operators, elevator operators, and also 
"* * * all such non-professional workers as may be properly classified in 
this occupation in the following • * • ( 13 ) hospitals • • *” 

* Navy Cafeteria,, Young Women’s Christian Association, and Welfare and 
Recreational Association have each entered into contracts with United 
Cafeteria Employees Local 471 (C. I. O.) subsequent to Board proceedings 
in which jurisdiction of the Board was not challenged. 

• Constitution of U. S., Art 1, Sec. 8, Cl. 17; Atlantic Cleaners & Dyers v. 
U. S., 286 U. S. 427; see also Neild v. District of Columbia, App. D. C. 110 P. 
(2d) 246. In Atlantic Cleaners & Dyers v. U. S., cleaners and dyers were 
charged with violation of Section 3 of the Sherman Antitrust Act with re¬ 
spect to the business they carried on in the District of Columbia. The 
Supreme Court assumed without deciding that “trade or commerce” would 
not apply to service industries like that of defendants, insofar as commerce 
among the several States was contemplated, but it held that the same words 
required a broader construction in a section of the Act dealing with commerce 
within the District. The Court stated that Congress had intended the Act 
to apply to the extent of the Constitutional power granted Congress, and held 
that the act did apply to the business of defendants carried on in the District 
In the National Labor Relations Act Congress did not enact a separate section 
applicable to trade or commerce carried on in the District but it did increase 
the categories of jurisdictional activity beyond “trade or commerce” as 
phrased in the Sherman Act and made the National Labor Relations Act 
applicable to “trade, traffic, commerce, transportation, or communication 
'• * * within the District of Columbia * • *.” 


i 
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i 

We do not find merit in the Hospital's contention that the 
jurisdictional words of the Act “trade, traffic, commerce, trans¬ 
portation, or communication” are inappropriate to describe the 
activities of the Hospital. In U. S. v. American Medical Asso¬ 
ciation,™ the Association, which was charged with violation of 
the Sherman Act, contended that restraint of trade was not a 
concept applicable to the medical profession and to certain 
alleged activities, including restraint practiced by excluding 
doctors from the use of hospital facilities. The Circuit Court 
of Appeals held that the alleged activities of the Association 
constituted restraint of trade, stating that the phrase “re¬ 
straint of trade” had developed a meaning which covered any 
occupation in which men engaged for [397]i a livelihood. In 
the present case the Hospital pursues its various activities for 
a livelihood only in the sense that it seeks to maintain corpo¬ 
rate existence as a going concern, but we note from the Ameri¬ 
can Medical Association case that the word “trade” need not 
exclude from its meaning all medical and hospital activity. 
Nor can we hold that the Hospital is not engaged in transpor¬ 
tation. 11 The ambulances which the Hospital operates in aid 
of its emergency business are engaged in a specialized form of 
transportation, but it is important transportation carried on 
by the Hospital on a fee basis. More determinative is the gen¬ 
eral nature of hospital business, which has been held by the 
United States Supreme Court to constitute trade or commerce 
as the words are used in conjunction with each other. In Jor¬ 
dan v. Tashior, 278 U. S. 116, the Supreme Court held that the 
buying of land for the purpose of operating a general hospital 
was within the meaning of the words “trade” and “commerce” 
used in conjunction with each other. 12 The general nature of 

10 App. D. C., 110 F. (2d) 703. 

u The Hospital in its argument has not noted, that the Act confers juris¬ 
diction over transportation and communication within the District. The 
communication engaged in by the Hospital is no doubt collateral and inci¬ 
dental, but we note that it employs persons to serve as telephone opera¬ 
tors and publishes certain pamphlets in the course of its business. 

” In this case the State of California was resisting the efforts of certain 
citizens of Japan who were seeking to form a corporation which was to 
buy .land and thereon operate a general hospital. The State contended 
that the aliens could not take title to the land in the corporation, eyen 
though they might incorporate: the aliens contended that .power to hold 
land for the hospital was contemplated in a treaty between United States 
and Japan, wherein respective foreign subjects were granted the right to 
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hospital business is hence within the meaning of trade or com¬ 
merce. 

The fact that the Hospital is not operated for the purpose 
of returning a profit to its owners is stressed by counsel for 
i the Hospital, but we are cited to no cases holding that the 
i power conferred on Congress in the commerce clause is limited 
to interstate transactions entered into with motive of financial 
gain. Statements or holdings to the contrary appear in nu¬ 
merous decisions. 1 n Adverting to the transactions in which 
i the Hospital purchases goods with which to carry on its activi- 
i ties, we discover that the Hospital is entering into the latter 
transactions with vendors whose activity is presumably in every 
sense commercial. We are of the opinion that the transactions 
i entered into with such vendors do not lose their commercial 
character, even if we assume that the Hospital engages in them 
with a motive other than for profit. The commerce clause 
looks to the activities which are carried on, rather than to mo- 
i tives. The jurisdiction, conferring words of the National La¬ 
bor Relations Act, “trade, traffic, commerce, transportation, or 
communication” are words of activity, and when used together 
do not give a connotation of essential motives. The activities 
of the Hospital, even if they should be regarded as nonprofit- 
i making, are within reach of the power of Congress and the 
i terms used by it in conferring jurisdiction on the Board. 

The Hospital contends that it is a charitable institution, but 
neither charitable institutions nor their employees are ex¬ 
empted from [398] operation of the Act by its terms, although 
I certain other employers 14 and employees 15 are exempted. If 

engage in trade or commerce in the respective countries. The Supreme 
Court of the United States upheld the contention of the Japanese aliens. 

“ See, for example. Associated Press v. N. L. R. B„ 301 U. S. 103, 128-9; 

I U. S. v. Hill, 248 U. S. 420; see also International Text Book Co. v. Pigg, 
217 U. S. 91, 93. In Cominetti v. U. 8., 242 U. S. 470, the Supreme Court 
! held that the use of the word “traffic” in the title of the White Slave Traffic 
! Act did not indicate that Congress intended that act to apply only to trans¬ 
portation undertaken with a profit motive. 

“Section 2 (2), “• * * the United States, or any State or political 
i subdivision thereof, or any person subject to the Railway Labor Act, as 
i amended from time to time, or any labor organization * * * or anyone 
acting in the capacity of officer or agent of such labor organization.” 
i The Hospital states that it is semipublic, and relies on the fact that it 
I receives from the United States by appropriation of Congress money which 
Is disbursed according to contracts entered into by the hospital and the Dis- 
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Congress did not intend to except charities from the scope of the 
Act, and exact determination of the Hospital’s status in this 
respect becomes immaterial. We may note in passing, however, 
that the Hospital does practically no business without com¬ 
pensation, and that only one-fifth of its business is carried on 
with the expectation of financial loss. The Hospital’s obsolete 
charter still recites that the Hospital exists for the purpose of 
rending medical service and dispensing medicines gratuitously, 
but the Circuit Court of Appeals for the District of Columbia 
has held that the purpose recited in the charter is immaterial, 
that it is what the Hospital does that determines its nature. 
White v. Central Dispensary and Emergency Hospital.™ In 
the same case the Court held that the fact Congress appro¬ 
priates money for the Hospital does not prove it to be a charity, 
but only that the Hospital is a worthy cause, like the merchant 
marine, for example. 17 

The Hospital has cited to us cases wherein State courts have 
decided that application of labor legislation to hospitals and 
their employees would be contrary to the public policy of the 
State. 18 We do not find declaration or persuasive analogy that 
a similar public policy exists in and for the District of Colum¬ 
bia. In the minimum wage law applicable to the District, 
Congress did not exempt hospitals, and the District Wage 

trict Health Department. The fact that the Hospital may render valuable 
services, or that the United States, conceivably and if necessary, might take 
over and operate the Hospital, does not alter the contractual nature of the 
relationship. See N. L. R. B. v. W. H. Carroll , l Cir., 120 F. (2d) 457; see 
and cf. U. S. v. Bethlehem Steel Corp., — U. S. —, February 16, 1042. The 
Hospital may contemplate loss under the contracts; but this is insufficient to 
bring the Hospital within the exemption accorded to the United States in 
Section 2 (2). 

“Section 2 (3), “* • * any individual employed as an agricultural 
laborer, or in the domestic service of any family or person at his home, or 
any individual employed by his parent or spouse.” 

“99 F. (2d) 355,119 A. L. R. 1002. 

“Recognition of the Hospital’s charitable activities in past years has been 
accorded to the Hospital by District tax authorities, who have granted it an 
exemption from taxes on hospital property. The propriety of this exemp¬ 
tion is now being reexamined. 

“Western Pennsylvania Hospital v. Lichliter, 340 Pa. 382, 17 AtL (2d) 
206,132 A. L. R. 1146; Jewish Hospital v. Doe , 252 App. Div. 551, 300 N. Y. 
Supp. 1111. 
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Board in its interpretation of that law specifically ruled that 
, employees of District hospitals were included among those 
protected thereby. 1 ® Congress did not exclude employees of 
charitable institutions or hospitals from the operation of the 
Workmen’s Compensation Act. 20 Nor have courts of the Dis- 
i trict decided that hospitals and charitable institutions are not 
liable for their torts. 21 We have considered the [399]j cases 
cited to us by counsel for the Hospital, but find therein no rea¬ 
son why we should construe the National Labor Relations Act 
as inapplicable to hospitals operating in the District of Colum¬ 
bia. Hospitals operating in the District of Columbia are held 
, responsible for acts incident to their operation, and in our opin- 
I ion this responsibility should extend to rights accorded to em¬ 
ployees by the National Labor Relations Act. As the Supreme 
Court of Minnesota pointed out in Northwestern Hospital v. 
Union* employees of hospitals, like employees of automobile 
factories, must live upon their wages. And as a New York 
• , Court pointed out in New York Labor Relations Board v. Me- 
Chesney* the right of hospital employees to strike or to join a 
! union does not depend upon a labor relations act. 

The Hospital, within the District of Columbia, engages in 
many business transactions and operates as a large business, 

! purchasing material and supplies at a cost of $20,000 monthly 

“Pub. No. 215, 65th Cong., 40 Stat 960; Wage Board Order No. 4. 

"District of Columbia Code, 36-502 ; 45 Stat 600, 52 Stat. 689. 

"In Hughes v. President and Directors of Georgetown College , 33 F. Supp. 
867, the Court, in considering whether a hospital in the District was liable 
| for the negligence of its employees, noted that the rule exempting charities 
from liability for such negligence is based on public policy, and, without 
discussion of the public policy obtaining in the District, followed the general 
rule whch limits the exemption to cases wherein the injured person is a 
beneficiary of the charity being administered. The Court applied this rule 
to permit a private nurse of a patient to recover, and in so doing relied upon 
the view which it stated the cases strongly support, that employees of a hos¬ 
pital are not beneficiaries of the hospital’s charity, but are strangers to it. 
See also Andrews v. Y. 21. C. A., 226 Iowa 373, 284, N. W. 186, upon which 
the Court relied. (Subsequent to the filing of the first decision herein the 
Circuit Court of Appeals for the District of Columbia has affirmed the 
judgment in Hughes v. President and Directors of Georgetown Hospital, — 
F. (2d) —, [App. D. C.] June 30,1942.) 

*208 Minn. 384, 294 N. W. 215. 

i *175 Misc. 95, 27 N. Y. Supp. (2d) 866 (AJTd without opinion, Id., 870). 
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and balancing its books at a figure close to half a million dol¬ 
lars annually. Exclusive of employees not involved herein it 
employs approximately 230 persons, and reference to the cate¬ 
gories of employees set forth in Section V, herein, will reveal 
that the Hospital employs many persons who do the same 
work as that which is carried on in the course of many different 
private businesses. The Supreme Court of the United States 
has stated that Congress intended the National Labor Rela¬ 
tions Act to extend to the reaches of the Constitutional power 
of Congress, and we find no good and valid reason to deny to 
the emplyees of the Hospital the benefits of the Act. We find 
that the operations of the Hospital constitute trade, traffic, 
commerce, and transportation between the several States and 
the District of Columbia and within the District of Columbia, 
and accordingly decide 24 that the Act confers jurisdiction over 
the Hospital and its employees. 

II. THE ORGANIZATIONS INVOLVED 

United Construction Workers, Building Service and Main¬ 
tenance Workers, Local 120, affiliated with the Congress of In¬ 
dustrial Organizations, is a labor organization admitting to 
membership the non-professional employees of the Hospital. 

Building Service Employees’ International Union, affiliated 
with the American Federation of Labor, is a labor organization 
admitting to membership the non-professional employees of the 
Hospital. 

HI. THE QUESTION CONCERNING REPRESENTATION 

On May 16,1942, when the International filed its petition in 
Case No. R-4163, the proceeding involving the Hospital and 
Local 120 was pending before the Board as is above stated in 
the “Statement of the Case.” The representative of the Inter¬ 
national [400] testified, and we find, that he had personal 
knowledge that the proceeding was pending and that the Board 
had found as a fact that a question concerning the representa¬ 
tion of employees of the Hospital had arisen. For this reason 


** See U. S. v. Darby, 312 U. S. 100,120. 
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the International did not request the Hospital to recognize it 
as the bargaining agent of the Hospital’s employees. Since a 
question concerning representation of the Hospital’s employees 
had already arisen and was still pending, and since the Hospital 
was and still is contesting the jurisdiction of the Board, 26 we 
find that it was not necessary for the International to request 
recognition from the Hospital. 

The Hospital has stipulated, and evidence introduced at the 
hearing indicates, that the International represent a substantial 
number of the Hospital’s employees. 20 

We find that a question has arisen concerning the represen¬ 
tation of the Hospital’s employees. 

* On May 25,1942, the Hospital filed an action in the District Court of the 
District of Columbia, praying that the members of the Board be enjoined 
from conducting an election among the employees of the Hospital or certify¬ 
ing any labor organization as their representative “or from otherwise under¬ 
taking to exercise jurisdiction over the plaintiff and its employees by reason 
of anything contained in the National Labor Relations Act.” On June 9, 
1942, the Board filed a motion to dismiss said action in said court. Although 
the Hospital on June 15, 1942, filed “Points and Authorities in Opposition to 
Motion to Dismiss,” it has not prayed for or been granted a temporary re¬ 
straining order. As is stated above in “Statement of the Case,” the Hospital 
appeared at the hearing held on August 17, 1942, and participated therein, 
reserving its objections to the Board’s jurisdiction. But it made no motion 
to dismiss or abate the hearing, or in other wise raise the contention that 
the Board should not proceed in the matter, pending hearing on the Board’s 
motion to dismiss the Hospital’s action for injunction. 

**A statement of the Acting Regional Director for the Fifth Region was 
introduced in evidence. This statement, dated August 14, 1942, recites that 
the Acting Regional Director examined 60 application cards submitted to him 
by the International, that 33 of the cards bore dates between May 9, and 28, 
1942, and 27 bore no date but were represented to be of date subsequent to 
May 9, 1942, and that all of the cards bore apparently genuine and original 
signatures. At the hearing the representative of the International exhibited 
to the Trial Examiner 8 additional cards, indicating that a total of 68 em¬ 
ployees desire the International to represent them. The cards were not 
checked against a pay roll of the Hospital because it refused to furnish a 
pay roll for the purpose, stipulating in lieu thereof that the International 
does represent a substantial number of employees In the unit herein found 
appropriate. 

In our former decision, dated April 29,1942, we found on the evidence then 
before us that there were 202 employees in the unit. <The International 
advises that the Hospital is now short-handed and that there are only ISO 
employees in the unit; the Hospital to the contrary, advises that there now 
are 230 employees in the unit) 
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IV. THE EFFECT OF THE QUESTION CONCERNING REPRESENTATION 

UPON COMMERCE 

We find that the question concerning representation which 
has arisen, occurring in connection with the operations of the 
Hospital described in Section I above, has a close, intimate, and 
substantial relation to trade, traffic, commerce, and transporta¬ 
tion between the several States and the District of Columbia 
and within the District of Columbia, and tends to lead to labor 
disputes burdening and obstructing commerce and the free flow 
of commerce. 

[4011 V. THE APPROPRIATE UNIT 

i The International and the Hospital have stipulated and we 
find that all nonprofessional and nontechnical employees, in¬ 
cluding all attendants, maids, orderlies, porters, timekeepers, 
watchmen, telephone operators, ambulance drivers, elevator 
operators, housemen, cleaners, doormen, seamstresses, kitchen 
employees employed in the dietary, and maintenance and re¬ 
pair employees, but excluding all professional, technical, cleri¬ 
cal, and supervisory employees, and all engineers and firemen, 
constitute a unit appropriate for the purposes of collective 
bargaining. We further find that said unit will insure to em¬ 
ployees of the Hospital the full benefit of their right to 
self-organization and to collective bargaining and otherwise 
will effectuate the policies of the Act. 

VI. THE DETERMINATION OF REPRESENTATIVES 

We find that the question concerning representation which 
has arisen can best be resolved by an election by secret ballot. 
We shall direct that the employees of the Hospital eligible to 
vote in the election shall be those in the appropriate unit who 
were employed during the pay-roll period next preceding the 
date of the Direction, subject to the limitations and additions 
set forth in the Direction. 

Upon the basis of the above findings of fact and upon the 
entire record in the case, the Board makes the following: 
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Conclusions of Law 

1. A question affecting commerce has arisen concerning the 
I representation of employees of The Central Dispensary & 

Emergency Hospital, Washington, D. C., within the meaning 
i of Section 9 (c) and Section 2 (6) and (7) of the National La¬ 
bor Relations Act. 

2. All nonprofessional and nontechnical employees of the 
Hospital, including all attendants, maids, orderlies, porters, 
timekeepers, watchmen, telephone operators, ambulance driv¬ 
ers, elevator operators, housemen, cleaners, doormen, seam¬ 
stresses, kitchen employees employed in the dietary, and main¬ 
tenance and repair employees, but excluding all professional, 

i technical, clerical, and supervisory employees, and all en¬ 
gineers and firemen, constitute a unit appropriate for the pur¬ 
pose of collective bargaining within the meaning of Section 9 
(c) of the National Labor Relations Act. 

I DIRECTION OF ELECTION 

! By virtue of and pursuant to the power vested in the Na- 
i tional Labor Relations Board, by Section 9 (c) of the National 
Labor Relations Act, and pursuant to Article III, Section 8, of 
i National Labor Relations Board Rules and Regulations—Se¬ 
ries 2, as amended, it is hereby 

Directed that, as part of.the investigation authorized by the 
i Board to ascertain representatives for the purpose of collective 
bargaining with The Central Dispensary & Emergency Hos¬ 
pital, Washington, D. C-, an election by secret ballot shall be 
i conducted as early as possible, but not later than thirty (30) 
days from the date of this Direction, under the direction and 
supervision of the Regional Director for the Fifth Region, act¬ 
ing in this matter as agent for the National Labor Relations 
! Board, and subject to Article III, Section 9, of said Rules and 
i Regulations, among all nonprofessional and nontechnical em¬ 
ployees of the Hospital, Washington, D. C., who were employed 
I by the Hospital during the pay-roll period immediately pre¬ 
ceding the date of this Direction, including all attendants, 


600601—44-C 





80 


maids, orderlies, porters, timekeepers, watchmen, telephone 
operators, ambulance drivers, elevator operators, housemen, 
[402] cleaners, doormen, seamstresses, kitchen employees em¬ 
ployed in the dietary, maintenance and repair employees, and 
employees who did not work during such pay-roll period because 
they will ill or on vacation or in the active military service or 
training of the United States, or temporarily laid off, but ex¬ 
cluding all professional, technical, clerical, and supervisory em¬ 
ployees, all engineers and firemen, and employees who have 
since quit or been discharged for cause, to determine whether or 
not they desire to be represented by Building Service Em¬ 
ployees’ International Union, A. F. L., for the purpose of col¬ 
lective bargaining. 

ORDER PERMITTING WITHDRAWAL OF PETITION 

United Construction Workers Building Service and Mainte¬ 
nance Workers, Local 120, C. I. 0., having requested, and the 
Board having granted its request, that it be permitted to with¬ 
draw-the petition which it filed in this proceeding under the 
name of Building Service and Maintenance Workers, Local 
120, C. I. 0„ the same being Case No. 11-3548, consolidated on 
June 17,1942, with Case No. R-4163. 

It is hereby ordered that Case No. R-3548 be, and it hereby 
is, severed from Case No. R-^163, that in accordance with the 
request of United Construction Workers Building Service and 
Maintenance Workers, Local 120, C. I. O., its petition in Case 
No. 3548 be, and it hereby is, withdrawn, and that without 
prejudice to Building Service Employees International Union, 
A. F. L., Case No. R-3548 be, and it hereby is, closed. 

Signed at Washington, D. C., this 26th day of September 
1942. 

[seal] Harry A. Millis, Chairman, 

Wm. M. Leiserson, Member, 
Gerard D. Reilly, Member, 
National Labor Relations Board. 


[208] EXCERPTS BOARD EXHIBIT 4 

The Central Dispensary and Emergency Hospital, comparative statement of 
income and expense for the fourth quarters and years to date 1940 and 
1941 



Oct. 1 to Dec. 31 

Jan. 1 to Dec. 31 

1940 

1941 

1940 

1941 

INCOME 





Board and Care of Patients: 





Private. 

$47,146.45 

$41,406.94 

$182,278.00 

$175,127.51 

Semiprivate. 

31,775.85 

31,965.30 

131.526.54 

123,425.48 

Open Ward. 

27,594.80 

26.990.71 

114,719.75 

113,766.15 

Total for Board and Care of Patients. 

106,517.10 

100.362.95 

428.524.29 

412,319.14 

Board of Special Nurses. 

4,989.50 

6,328.70 

18,569.00 

19,657.97 

Special Food. 

110.65 

52.20 

261.38 

240.39 

Special Nursing Fees. 

554.50 

490.00 

2,601.50 

2,466.00 

Ambulance.. 

1,114.00 

1,652.00 

4,624.00 

6.209.00 

Dispensary. 

2,379.65 

2. 920.10 

9,767.14 

1Z873.45 

Emergency Room. 

4,282.87 

5,036.20 

16,673.07 

20,649.35 

Laboratory 





Routine. 

3,541.50 

3.541.00 

14.139.00 

15,417.50 

Special. 

1,552.50 

1,166.80 

6,966.50 

7.236.30 

Electrocardiogram. 

315.00 

317.50 

L145.00 

1.421.25 

Operating Room. 

7,504.00 

9,088.90 

32,995.80 

35,921.65 

Pharmacy. .. 

3,676.24 

3,692.13 

14,094.01 

15,134.90 

Physiotherapy. 

1.821.00 

2,320.00 

4.980.45 

7,118.50 

X-Ray. 

51.00 

114.45 

213.06 

253.45 

Intravenous Solutions. 

2.200.35 

1,516.35 

8,999.00 

7,780.60 

Other Hospital Service. 

861.00 

1,741.50 

3,754.63 

4.602.26 

Sales of Supplies, etc. 

421.93 

538.23. 

2.385.60 

2.086.59 

Telephone and Telegraph. 

964.06 

676.31 

3,183.86 

2.704.77 

Rent X-Ray Department.. 

1,650.00 

1,650.00 

6,600.00 

6,600.00 

Commission on Collections. 

1,242.64 

1,422.24 

5,236.94 

5,628.81 

Interest and Discount. 

406.93 

428.91 

2,066.51 

1.666.94 

Miscellaneous Income. 

489.43 

551.61 

1,725.70 

2,268.14 

Transferred from 





Parmclee Pneumonia Research Fund. 

2,068.35 

621.68 

4,285.16 

4.117.62 

The George Whitney White Memorial 



1,873.02 


Donations—Special Purposes.. 

490.00 


889.25 

116,00 

D. C. Health Department Lump-Sum 





Payment for Out-Patient Department 





Personnel.... 

3,125.00 

3,125.00 

12,500.00 

12,500.00 

• 

152,329.20 

149,354.76 

609,053.81 

606,990.78 
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The Central Dispensary and Emergency Hospital, comparative statement •of 
income and expense for the fourth quarters and years to date lDJO and 
lOJ^l —Continued 


Oct. 1 to Dec. 31 


Jan. 1 to Dec. 31 



Less: 

Reserve for Bad Debts. 

Loss on Health Security Administra¬ 
tion Accounts. 

Reserve for Possible Loss on Health 
Security Administration Account.. 


91 , 13*. 56 \ $2,827.04 $11.449. $7 


# 6.87 


3,721.70 


4.402.78 


3,097.68 


1,591. iS 10,951.52 14,547.56 


Total Hospital Income. 153.920. 


1 


138,403.24 594,506.26 


[209] EXPENSE 

Medical and Surgical Care. 

Nursing Care. 

Laboratory. 

Operating Room. 

Pharmacy. 

Physiotherapy. 

X-Ray. 

Pneumonia Research. 

Emergency Room.. 

Dispensary. 

Administration. 

Oarage. 

Heat, Light and Power. 

Housekeeping. 

Maintenance and Repair—Plant.. 

Purchase and Issuance. 

Dietary. 

Maintenance of Personnel. 

Medical Records and Library. 

Social Service. 

Adjustment of Supplies Inventory. 

Interest. 

Special Items. 


Total Hospital Expense. 
Hospital Gain or Lou... 


2,292.82 18.8iS.56 


OTHER INCOME 


Investment Fund.... 

Boardman Fund... 

The George Whitney White Memorial 
Fund. 

De nations. 



3,627.25 


12,717.18 

240.00 

41.53 

1,075.76 


$11,458.04 


10,119.87 


4.402.78 


25,980.69 


581,010.09 


8.045.13 

6,996.31 

32.988.74 

2a 985.58 

26,309.75 

26,601.55 

105.864.88 

107.690.60 

2,042.63 

2,151.90 

7.922.90 

a 102.51 

8,150.83 

8,978.28 

30,975.42 

32,96a 15 

5,558.88 

4,571.97 

17,855.80 

17.15a 71 

835.19 

1,023.84 

3,137.65 

a 684.49 

29.94 

54.99 

155.61 

181.06 

2,094.86 

649.51 

4,391.50 

4,229.14 

3,214.44 

3.145.71 

12.517.76 

13,492.72 

3.446.22 

3.131.62 

13.605.66 

12.53a 81 

12,293.40 

12.005.39 

48.257.50 

49.072.30 

1.314,95 

1,593.42 

5,312.99 

a 353.77 

9,678.02 

11,695.52 

3a 230.67 

3a 143.01 

15,889.13 

15,604.00 

63,671.71 

63,851.41 

5,646.33 

5,561.67 

21.518.83 

21,411.85 

1,091.01 

99a 04 

4,121.73 

4,045.80 

37,944.80 

41,62a 46 

146.025.76 

15a 664.41 

1,263.69 

1.267.50 

5,012.88 

aoraeo 

571.55 

574.17 

2,307.13 

a 469.85 

671.75 

697.48 

2,653.00 

2,770.35 

m. n 

91S.S8 

700. 7 i 

580. iO 

5,812.83 

5,375.43 

23.639.24 

22,81392 

tit. 55 

3,855.32 

a 341.79 

4,230.32 

151,627.81 

157,245.70 

593,788.41 



12.505.95 
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The Central Dispensary and Emergency Hospital, comparative statement of 
income and expense for the fourth quarters and years to date 1940 and 
1941 —Continued • 


f 

Oct. 1 to Dec. 31 

Jan. 1 to Dec. 31 

1940 

1941 

1940 

1941 

Additional Payments by Group Hospi¬ 
talization, Inc.: 

On Prior Year’s Cases. 



$4,124.25 

$7,686.85 

3,898.00 

On Cases January 1 to June 30, 1941. 


$3,898.00 

Total Other Income. 



$3,534.83 

7,547.25 

18,198.72 

26,007.20 

Nat Gain or Lou ...._ 

5,827.65 

Il.S9S.tl 

18,916.57 

2,352.24 

Patient Days.. 

20,819 
6,917 
4,800 
L122 
226 
mi 

19,761 

6,867 

4,992 

1,152 

21494 

7694 

85,758 

28,425 

18,554 

3,848 

234 

8394 

81,877 

27,124 

21,219 

4,829 

22494 

80 

Dispensary Visits. 

Emergency Room Visits. 

Ambulance Trips. 

Average Number of Patients Per Day.... 
Average Percentage of Occupancy. 


[215] The Central Dispensary and Emergency Hospital, comparative reclas 
siflcation of expense for the years ended Dec. SI, 1940 and 1941 


Jan. 1 to Dec. 31 


1940 


1941 


Personal Services: 


Salaries. 

Professional Services 


$272,705.39 

1,200.00 


$279,238.78 

1,425.00 


Materials and Supplies: 

Bedding. 

Linen and Dry Goods Materials. 

Clothing and Uniforms—Staff_ 

Chemicals, Drags, Dressings, etc. 

Cleaning Supplies. 

Food. 

Ice. 

China and Silverware. 

Kitchen Utensils. 

Coal and Wood.. 

Gasoline. 

Tires and Tubes. 

Small Tools. 

Electrical and Lighting Supplies.. 


273,905.39 

280,663.78 

3,701.87 

2,976.45 

3,136.60 

4.384.01 

999.55 

1,099.94 

60,384.92 

56,569.65 

3,262.00 

3,016.57 

109,731.39 

115,209.28 

61.20 

220.29 

1.635.42 

1,332.71 

400.47 

444.30 

13,531.68 

14.72L18 

512.33 

834.13 

105.87 

187.93 

75.35 

24.55 

911.26 

761.42 
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The Central Dispensary and Emergency Hospital, comparative reclassiflca- 
' tion of expense for the years ended Dec. 31,1940 and 1941—Continued 


Materials and supplies: 

Lubricants, Waste and Polish. 

Stationery, Printing and Office Supplies 

Materials for Repairs.; 

Plasma. 

Miscellaneous Supplies. 

Damaged Goods. 

‘ Adjustment of Supplies Inventory. 


General Expense: 

Telephone and Telegraph.... 

Postage. 

Electricity and Gas. 

Laundering... 

Maintenance and Repair: 

Building. 

Equipment. 

Traveling Expense. 

Street Car and Taxicab Fares 
Freight, Express and Drayage 

Water Rent. 

Dues and Membership Fees.. 

Collection Expense. 

Insurance—General... 

X-Rays. 

Unclassified General Expense. 


Depreciation of Equipment . 

Interest. 

Special Items. 

Total Hospital Expense 


Jan. 1 to Dec. 31 

1940 

1941 

$131.09 
1,247.12 
4,240.91 

$121.20 

1,651.21 

3,860.81 

7.50 

11,994.22 

71.20 

7 00.7i 

12.286.49 
6.60 
380.40 

215,342.61 

219.335.82 

6,012.74 
761.40 
11.117.74 
33,043.74 

5,991.41 
714.17 
10.879.51 
34,530.40 

3,428.45 
2.169.23 
82.25 
152.45 

57.50 
1,450.02 
304.55 
1,571.50 
3,723.93 
283.50 
1,841.14 

3,786.08 

2,372.64 

96.70 

74.50 

56.98 

1,940.29 

331.73 

1,330.88 

4.920.26 

372.50 

975.03 


68.373. OS 

8,559.24 

9,248.15 

II 

22,813.92 

6.341.79 

4.230.32 

593.788.41 

604,665.05 
















































[216] The Central Dispensary and Emergency Hospital Invest¬ 
ment Fund Income for the Year Ended Dec. SI 19J/1 

Income from Bonds: 

$1,000 City of Baltimore, Md., Paving and Bridge Serial 

A 4% 1945_ $40.00 

1,000 City of Detroit, Mich., Public School Refunding “A” 

1963_ 35.00 

6,400 Federal Land Bank Consolidated 3 % 1945/55_ 192.00 

3,000 Federal Land Bank Consolidated 3% 1946/56_ 90.00 

500 Federal Land Bank Consolidated 3*4% 1945/55_ 16.25 

2,000 Federal Land Bank Consolidated 4% 1944/46_ 80.00 

1,000 State of Illinois, Highway 4% 1950_ 40.00 

1,000 City of Kansas City, Mo., Park and Boulevard Im¬ 
provement 3%% 1971_ 37.50 

1,000 Lehigh Valley Railroad Company Annuity 6% per¬ 
petual _ 60.00 

1,000 City of Louisville, Ky.. Sewer 2%% 1969_'- 25. 00 

1,000 City of Minneapolis, Minn., Permanent Improve¬ 
ment 4% 1945_ 40. 00 

1,000 City of Minneapolis, Minn., Permanent Improvement 

4% 1950_ 40.00 

1,000 New York Central Railroad Company Consolidated 

Mortgage Series A 4 % 1998_ 40.00 

2,000 State of Oregon Veteran State Aid Series 3 4% 

1941_ 80.00 

1,000 City of St. Paul, Minn., Permanent Improvement; 

Revolving Fund 4% 1944__ 40.'00 

400 U. S. Treasury 2%% 1955/60_ 1L 48 

100 U. S. Treasury 3% 1946/48_ 3.00 

300 U. S. Treasury 3V*% 1943/45_ 9.75 

100 U. S. Treasury 3*4% 1944/46_ 3.25 

400 U. S. Treasury 4% 1944/54_ 16.00 


899.23 


Dividends: 

10 Shs. American Telephone and Telegraph Company_ 90.00 

8 Shs. Atchison, Topeka and Santa Fe Railway Company— 

Common_ 16.00 

18 Shs. Fidel ity-Philadelphia Trust Company_ 252.00 

18 Shs. Fidelity Trust Company of Pittsburgh_ 72.00 

34 Shs. Girard Trust Company- 102.00 

1 Shs. Northern Trust Company of Philadelphia_ 27.00 

93 Shs. The Pennsylvania Company for Insurances on Lives 

and Granting Annuities_ • 148.80 
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Dividends—Continued. 

12 Shs. Pennsylvania Railroad Company_ $24.00 

10 Shs. Pennsylvania Salt Manufacturing Company_ 80.00 

I 4 Shs. Potomac Electric Power Company 5%% Pfd.- 22.00 

2 Shs. Potomac Electric Power Company 6% Pfd._ 12.00 

4 Shs. R. J. Reynolds Tobacco Company New Class B. 

Common_ 8.40 

4 Shs. Riggs National Bank—Common_ 40.00 

8 Shs. Union Pacific Railroad Company—Common_ 48.00 

3 Shs. United Gas Improvement Company—$5 Pfd_ 15.00 

39 Shs. United Gas Improvement Company—Common_ 29.25 

8 Shs. United States Steel Corporation—Pfd- 56.00 

4 Shs. Washington Railway and Electric Company—Pfd— 20.00 


1,062.45 


[217] Income from Real Estate: 

Lemon Building 

Rent—12 Months at $1,125.00_ 13,500.00 

Expense: 

Taxes—D. C. Real Estate_$2,326.38 

Maintenance and Repair_ 14.85 

Insurance—Fire and Public Liability.. 258.34 

Commission—2% % of $13,500.00_ 337.48 

- 2,937.05 


10,562.95 

Carter Estate Property: 

Taxes—D. C. Real Estate- 8.33 

Taxes—Island County, Washington Real 

Estate- 10.35 

- 18.68 


10,544.27 


Total Investment fund income. 


_$12,506.95 









[227] EXCERPTS BOARD EXHIBIIT 5 

Annual Report [1939] of the Superintendent 

***** 

When one reflects on its humble beginning of only two rooms 
for treatment of the emergent and indigent, and then views the 
nearly two million dollar plant today, with several hundred 
patients passing through its doors daily, and the hospital dis¬ 
pensing around one hundred thousand dollars yearly, of its 
own resources, for charity work—to realize that this has been 
made possible by the good will and philanthropy of the people, 
certainly entitles it to the sobriquet of “The People's Hospital,” 
for it is a nonprofit organization and all its resources redound to 
the public. Indeed, its Board of Managers and Medical Staff, 
who have given so freely of their time and energy, can justly 

feel proud of it, and grateful for this splendid support. 

***** 
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HOSPITAL EXHIBIT 4 

[271]) - Geographical Area Served 

The District of Columbia and the adjacent suburban area. 
While the hospital does not maintain statistics showing the 
residence of its patients, it is my opinion that approximately 
90% are legal residents of the District. 


APPROXIMATE VALUE OF MERCHANDISE PURCHASED 



1030 

1040 

1. Materials and Supplies . 

$210,220.00 

$215,343.00 

2. General Expenses. 

62.062.00 

66,000.00 

3. Depreciation, Interest and Special Items. 

37,123.00 

38,540.00 



310,334.00 

310,883.00 


EMPLOYES 



Number 

Monthly pay 
roll 

1. Professional. 

120 


2. Nonrirofessional_ _ _ 

230 





350 



PROFITS AND DISPOSITION 



1030 

1040 

1. Revenue. 

$580,002.00 

$504,506.00 

503,786.00 

2. Expenses. 

577,067.00 


3. Other Income. 

3,025.00 

22,153.00 

718.00 
18,100.00 


4. Net Gain to Surplus. 

26,078.00 

B 
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HOSPITAL EXHIBIT 5 

Analysis of Operating Fund Subplus 


Balance Jan. 1, 1939_$25,630.53 

Surplus Adjustments: 

Add: 

Sundry adjustment to patients accounts_ $53.72 

Excessive reserves for bad debts—Net_ 26,197.72 


- 26,251.44 

51.881.97 

Deduct: Transferred to Plant Capital for Payment on Deed of 
Trust Indebtedness- 20,000.00 

31.881.97 

. 26,078.41 
. 18,916.57 
- 44.994.9S 


Balance Jan. 1, 1941_ 76,876.95 

SOURCES OF REVENUE 
D. C. Health Department: 

14,013 days Ward Care @ $2.90_$40,637.70 

8,111 Dispensary Visits @ 0.50_ 4,055.50 

Out-Patient Dept. Personnel_ 12,500.00 

6,132 Emergency Room visits @ 1.00_ 6,132.00 

2,364 Emergency Room visits @ 0.15- 354.60 

3,144 Emergency Room Redressings @ 0-30_ 943.20 

3,107 Ambulance Runs @ 1.00_ 3,107.00 

Total Income from Health Dept. (D. C.)_ 67,730.00 


Congressional Appropriation: 

In-Patient and Emergency Room_$55,000.00 

Out-Patient Dept. Personnel_ 20,000.00 

Clinic visits and Redressings_ 5,000.00 

- 80,000.00 

Collections for Drs. Groover, Christie, 
and Merritt: 

X-ray Services..- $3,726.00 

Geo. Washington University—Ratio 

of Out-Patient Dept. Personnel_ 7,500.00 

- 11,226.00 

- 68,774.00 

Appropriation unexpended_ 1,044.00 
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HOSPITAL EXHIBIT 6 


[273] 


The total revenue of $594,506.00 for the calendar year 1940 
was received from the following sources: 


D. C. Health Department___ 

Washington Community Chest_ 

Health Security Administration__ 

Health Security Administration Patients—Collected 

at the hospital for credit of H. S. A- 

12,S94 Dispensary visits for which no payment was 
received due to deficiency of appropriation: 

All other full pay and contract pay patients_ 


Percent 
of total 


$67.730. 00 

11.4 

27.443.00 

4.6 

7,509.00 

2.0 

3,860.00 


487,964.00 

82.0 

594,506.00 

100.0 


The services rendered in the several departments are broken 
down as follows: 


1 

i 

In-patient 

(percent) 

Dispensary 

(percent) 

Emergency 

(percent) 

D. C. Health Department. 

16.3 

28.5 

70.0 

Washington Community Chest. 

7.5 

11.0 

. 

Health Security Administration. 

4.0 

15.1 


All other private. 

72.2 


30.0 

No income—Health Dept. Permits. 


45.4 



100.0 

100.0 

100.0 


STATEMENT OF CHARITY PROVIDED 


1940 

In-Patients—Health Department_$37,274. 5$ 

In-Patients—Community Chest and for H. S. A_ 19,4S0.07 _ 

Dispensary Service_ 11.600.73 

Emergency Service_ 12,260.30 

Miscellaneous Funds_ 8, 221.14 


Total_ 8S, 842. 82 
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[274] HOSPITAL EXHIBIT 7 

Digest of D. C. Health Department Contract 

The hospital enters into yearly contracts with the District 
of Columbia Health Department, which provide for the care of 
indigent persons, requiring hospitalization, emergency treat¬ 
ments, ambulance service, X-ray and for the operation of a 24- 
hour clinic in conjunction with the George Washington Uni¬ 
versity School of Medicine. 

These contracts are in three parts, as follows: 

1. Hospitalization for emergency cases; Emergency treat¬ 
ments; X-ray service; Ambulance service. 

2. Clinic visits; Redressings. 

3. A lump-sum appropriation to reimburse the hospital for 
personal services of its out-patient department employees, in¬ 
cluding surgeons and doctors of the George Washington School 
of Medicine assigned to the clinics for student training. 

The services furnished under parts 1 and 2 above are upon 
the certification of the Permit Bureau of the Health Depart¬ 
ment, and are on an earned basis. The rates stipulated for these 
services are much less than cost as shown below: 

Income Expense 


Ward care-$2.90 $5.56 

Clinic vists, including lump-sum appropriation for per¬ 
sonnel _-_ .77 1.16 

Ambulance runs_ 1.00 2.50 

Emergency-room treatments- .65 1.51 
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[403] United States of America 

Before The National Labor Relations Board 

1 Case No. R-4163 

In the Matter of The Central Dispensary <fc Emergency 
Hospital and Building Service Employees’ Interna¬ 
tional Union, A. F. L. 

ELECTION REPORT 

Pursuant to the Rules and Regulations of the National Labor 
Relations Board, Series 2, as amended, Article III, Section 9, 
the undersigned hereby makes the following Election Report. 

On September 26,1942, the National Labor Relations Board 
directed that a secret ballot be conducted among all nonprofes¬ 
sional and nontechnical employees of the Hospital. Washing¬ 
ton, D. C., who were employed by the Hospital during the 
pay-roll period immediately preceding September 26. 1942, 
including all attendants, maids, orderlies, porters, timekeepers, 
watchmen, telephone operators, ambulance drivers, elevator 
operators, housemen, cleaners, doormen, seamstresses, kitchen 
employees employed in the dietary, maintenance and repair 
employees, and employees who did not work during such pay¬ 
roll period because they were ill or on vacation or in the active 
military service or training of the United States, or temporarily 
laid off, but excluding all professional, technical, clerical, and 
supervisory employees, all engineers and firemen, and em¬ 
ployees who have since quit or been discharged for cause, and 
authorized and directed the undersigned to conduct said secret 
ballot. Pursuant thereto, the undersigned conducted said 
secret ballot at Washington, D. C., on October 21,1942. 

The ballot used in the conduct of said secret ballot was in the 
form attached to this report as Appendix I and made a part 
hereof. Said secret ballot was conducted in a manner con¬ 
forming to the direction for the conduct of said secret ballot 

(92) 


93 


heretofore issued by the National Labor Relations Board, and 
full opportunity was accorded to all parties to this investiga¬ 
tion to participate therein and to make challenges. 

[404] The undersigned hereby certifies that said secret ballot 
was fairly and impartially conducted and that the ballots were 
duly and fairly counted under his supervision, and that state¬ 
ments to such effect from the tellers have been filed with the 
undersigned. 

The undersigned hereby makes his findings with respect to 
the results of said secret ballot: 


Total on eligibility list_251 

Total ballots cast_106 

Total ballots challenged_ 5 

Total blank ballots_ 0 

Total void ballots_ 2 

Total valid votes counted_101 


Votes cast for Building Service Employees’ International Union, 

A. F. L_ 75 

Votes cast against Building Service Employees’ International 
Union, A. F. L__— 26 


The undersigned hereby makes his findings with respect to 
the results of said secret ballot and recommends that Building 
Service Employees’ International Union, A. F. L., be certified 
as the exclusive representative for the purposes of collective 
bargaining for all employees in the unit found appropriate by 
the National Labor Relations Board. 

Unless objections to this report are filed within five days 
after the receipt thereof, the Regional Director will destroy all 
the marked ballots in this election. 

Dated: October 22,1942. 

(S) John A. Penello, 

Acting Regional Director . 












14123 United States of America 

Before the National Labor Relations Board 
Case No. R-4163 

In the Matter of The Central Dispensary & Emergency 
Hospital and Building Service. Employees’ Inter¬ 
national Hospital, A. F. L. 

SUPPLEMENTAL DECISION AND CERTIFICATION 
OF REPRESENTATIVES 


On September 26. 1942, the National Labor Relations Board 
issued a Decision and Direction of Election in the above- 
entitled proceedings. 1 Pursuant to the Direction of Election, 
an election by secret ballot was conducted on October 21, 1942, 
under the direction and supervision of the Acting Regional 
Director for the Fifth Region (Baltimore, Maryland). On 
October 22, 1942, the Acting Regional Director, pursuant to 
Article III, Section 9, of National Labor Relations Board 
Rules and Regulations—Series 2, as amended, issued and duly 
served upon the parties an Election Report. 

As to the balloting and its results the Acting Regional Direc¬ 
tor reported as follows: 


Total on eligibility list_251 

Total ballots cast_108 


Total ballots challenged_ 

Total blank ballots_ 

Total void ballots__ 

Total valid votes counted--- 

Votes cast for Building Service Employees’ International Union, 

A. F. L_ 

Votes cast against Building Service Employees’ International Union, 
A. F. L_ 


5 

0 

2 

101 

75 

26 


Thereafter, The Central Dispensary & Emergency Hospital, 
herein called the Hospital, filed objections to the Election Re¬ 
port. The Hospital in its objections contends that it is not 


1 44 N. L. R. B., No. 97. 
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engaged in commerce within the meaning of the Act and that 
the report on the balloting discloses that a majority of the 
employees did not participate in the election. We have here¬ 
tofore decided that the Act is applicable to the Hospital and 
its employees. 2 

In order to ascertain whether a representative group voted, 
the Board has conducted an independent investigation to ascer¬ 
tain whether the employees had adequate notice of the election 
and opportunity to vote therein. The investigation has dis¬ 
closed and we find that the employees had adequate notice [413] 
and full opportunity to express their desire at the election. We 
have consistently held that “majority” means a majority of 
those participating in the election, 8 subject to the qualification 
that the results of the balloting be representative. 4 Here it is 
clear that a substantial majority of those participating voted for 
the Union. Moreover, the Board’s investigation in this matter 
has disclosed, as the record indicates, that the Hospital has a 
high rate of turnover, so that a substantial number of those 
whose names appeared upon the pay roll used to determine eli¬ 
gibility to vote in the election were no longer employed by the 
Hospital at the time of the election. The election was fair and 
representative. We find that the objection has no merit and it 
is hereby overruled. 

CERTIFICATE OF REPRESENTATIVES 

By virtue of and pursuant to the power vested in the National 
Labor Relations Board by Section 9 (c) of the National Labor 

* See decision cited in footnote 1. 

•See Matter of Western Foundry Co. ( Holland, Michigan ), and Interna¬ 
tional Union, United Automobile, Aircraft d Agricultural Implement Workers 
of America, C. I. O., 42 N. L. R. B. 302; Matter of New York Handkerchief 
Mfg., Co., and International Ladies' Garment Workers Union, Local No. 
7616, 16 N. L. R. B.. 532; enfd, 114 F. (2d) 144 (C. C. A. 7); Matter of Spring 
City Foundry and Foundry Workers Union of Waukesha, 11 N. L. R. B. 1286; 
Matter of R. C. A. Mfg. Co., Inc. and United Electrical Radio d Machine Work¬ 
ers of America, 2N.L.R. B. 159,173, and cases therein cited. 

4 See, for example, Matter of L. A. Kendall, Jr., H. E. Ream, Stanley Ash¬ 
ley, and Lester Yutzy, Stanley Coal Company, Kray Coal Company, or what¬ 
ever name doing business, and Sherman Helms and United Mine Workers of 
America, District #81, affiliated with C. I. O., 41 N. L. R. B. 395, 397. 

600601—(4-7 
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Relations Act, and pursuant to Article III, Sections 9 and 10, of 
National Labor Relations Board Rules and Regulations—Se¬ 
ries 2, as amended. 

It is hereby certified that Building Service Employees’ 
International Union, A. F. L., has been designated and 
selected by a majority of all non-professional and non-technical 
employees, including all attendants, maids, orderlies, porters, 
timekeepers, watchmen, telephone operators, ambulance 
drivers, elevator operators, housemen, cleaners, doormen, seam¬ 
stresses, kitchen employees employed in the dietary, and main¬ 
tenance and repair employees of The Central Dispensary & 
Emergency Hospital, Washington, D. C., excluding all profes¬ 
sional, technical, clerical, and supervisory employees, and all 
engineers and firemen, as their representative for the purposes 
of collective bargaining, and that, pursuant to Section 9 (a) of 
the National Labor Relations Act, Building Service Employees’ 
International Union, A. F. L., is the exclusive representative of 
all such employees for the purposes of collective bargaining in 
respect to rates of pay, wages, hours of employment, and other 
conditions of employment. 

Signed at Washington, D. C., this 26th day of December 1942. 

[seal] Harry A. Millis, Chairman, 

Wm. M. Leiserson, Member, 
Gerard D. Reilly, Member, 
National Labor Relations Board. 



t418] United States of America 

Before the National Labor Relations Board 

1 Case 5-C-1585 (C-2604) 

In the Matter of Central Dispensary & Emergency Hos¬ 
pital and Building Service Employees’ International 
Union 

Room 442, Shore ham Building, 
Washington, D. C., Monday, May 3,191$. 
The above-entitled matter came on for hearing, pursuant to 
notice at 10:30 o’clock a. m. 

Before Ralph A.’Newman, Trial Examiner. 

I 

1 Appearances: Earle K. Shawe and Robert Levett, American 
Building, Baltimore, Md., appearing on behalf of the National 
Labor Relations Board; Russell R. Dreyer, 527 9th Street NW., 
Washington, D. C., National Representative Building Service 
Employees International Union; Joseph C. McGarraghy, 
Tower Building, Washington, D. C., appearing on behalf of 
the Respondent. • 

[423], Russell R. Dreyer was called as a witness, for and on 
behalf of the National Labor Relations Board, and having been 
first duly sworn, was examined, and testified as follows: 

Direct examination by Mr. Levett: 

Q. What is your full name?—A. Russell R. Dreyer. 

Q. What is your address, Mr.' Dreyer?—A. 527 9th Street 
NW., Washington, D. C. 

Q. Mr. Dreyer, do you hold any official position with Build¬ 
ing Service Employees’ International Union?—A. Yes, sir. 

Q. Being the union mentioned in this proceeding?—A. Yes, 
sir; I am the International representative. 

Q. How long have you been the International representa¬ 
tive?—A. September 1,1942. 

Q. Has there been any change in the affiliation or organiza¬ 
tion of this union since December 26, 1942?—A. No. 
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[4241 Q. Now this organization, will you tell us, does it exist 
in whole or in part for the purpose of dealing with employers 
concerning grievances, labor disputes, wages, rates of pay, 
hours of employment, or conditions of work?—A. It does. 

Mr. Levett. That is all. 

By Examiner Newman: 

Q. Does it admit to membership the employees of the re¬ 
spondent, Mr. Dreyer?—A. Yes, sir. 

By Mr. Levett: 

Q. You have stated, Mr. Dreyer, since December 26, 1942, 
this organization has not changed in any particular?—A. That 
is correct. 

Q. So its provisions today with reference to eligibility to 
membership and general organization set-up, aims of organiza¬ 
tion, and purposes are substantially the same?—A. Correct. 

Q. An affiliation?—A. Correct. 

Q. Thank you. Prior to December 26, 1942, Mr. Dreyer, 
this union was affiliated with the American Federation of 
Labor?—A. That is correct. 

[4251 Q. And it is still affiliated?—A. Correct. 

* * * 

' [4261 Mr. Levett. I would like to offer this original answer 
dated April 30,1943, as Board’s Exhibit 1-G. 

Examiner Newman. I would like to examine the answer, so 
wo will take a five-mintite recess. 

(A short recess.) 

Examiner Newman. The hearing will be in order. 

Mr. Shawe. Before we proceed any further, Mr. Examiner 
I would merely like to make a statement for clarification with 
respect to respondent’s answer, Board’s Exhibit 1-G. 

I have consulted with Mr. McGarraghy off the record with 
respect to that portion of his answer beginning with paragraph 
9 on page 2, the last portion of that paragraph that reads as 
follows: 

“For the further reason that the recitals therein contained 
an’ upon which said certification was based were not in accord¬ 
ance with the facts.” 
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I understood from Mr. McGarraghy his reference there refers 
to the fact that it was the hospital’s contention, (1), that the 
Board does not have jurisdiction over the respondent’s opera¬ 
tions involved and (2), there was not sufficient in the record 
in the prior R Case to support a finding by the Board that the 
hospital was engaged in com-[427]merce within the meaning 
of the Act 

Mr. McGarraghy. That is correct. 

Mr. Shawe. That is the intent of that portion of your an¬ 
swer. 

Mr. McGarraghy. Yes, sir; that is correct. 

Mr. Shawe. Of course you take issue with that. 

Mr. Levett. May I proceed, Mr. Examiner? 

Examiner Newman. Yes. 

Mr. Levett. Mr. Examiner, the parties to this proceeding 
has stipulated concerning certain facts involved in this case and 
I would like to read into the record the stipulation to which we 
have all agreed. 

Examiner Newman. Very well. 

Mr. Levett. It is hereby stipulated and agreed by and be¬ 
tween the Central Dispensary and Emergency Hospital, herein 
referred to as the Respondent, Building Service Employees’ In¬ 
ternational Union, hereinafter referred to as the Union and 
Earle K. Shawe and R. A. Levett, attorneys for the National 
Labor Relations Board, as follows: 

One, the parties hereto stipulate and agree that the entire 
record including all transcripts of evidence, exhibits, direction 
of election and order of the National Labor Relations Board 
issued September 26, 1942, in Case No. R-4163 and case No. 
Rr-3548, supplemental decision and certification of representa¬ 
tion dated December 26, 1942, in Case R-4163, [428] all being 
in the matter of the Central Dispensary and Emergency Hos¬ 
pital, Case No. R4163, and the Central Dispensary and Emer¬ 
gency Hospital Case No. R-3548, shall be and hereby are in¬ 
corporated and made a part of this proceeding in accordance 
with the provisions of Section 9-D of the National Labor Re¬ 
lations Act. 
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Two, the Central Dispensary and Emergency Hospital in all 
cases mentioned in paragraph one hereof is one and the same 
corporation and is in fact the respondent in this proceeding. 

Three, respondent is now and ever since December 26, 1942, 
has engaged in substantially the same activities and operations 
as those which it conducted in 1940 and 1941, the only change 
being that its said activities have been somewhat increased in 
volume and that during the early part of 1942 commenced par¬ 
ticipation with the Surgeon General’s office of the United States 
Army in the work of the War Department known as Medical 
and Surgical Technicians, under which men are selected from 
enlisted personnel and given an intensive course of three or four 
months at Walter Reed Hospital, and are then received at the 
Emergency Hospital for six or eight weeks for final training. 

Usually nineteen to twenty soldiers are housed at the Emer¬ 
gency Hospital during the course of training and the hospital 
also furnishes its time and materials to complete [429] the 
teaching and training of these men as contained in the curric¬ 
ulum established by the War Department, all of the same be¬ 
ing without any remuneration to the hospital. 

Four, respondent hereby admits it was duly served by the 
National Labor Relations Board with true copies of decision 
and direction of election and order in the matter of Central 
Dispensary and Emergency Hospital, Case R-4163, and the 
Central Dispensary and Emergency Hospital in Case No. 
R-3548. 

Five, respondent hereby admits that it was duly served by 
the National Labor Relations Board with true copy of supple¬ 
mental decision and certification of representatives in the mat¬ 
ter of Central Dispensary and Emergency Hospital Case R- 
4163. 

Six, prior to the election directed in said Board’s decision, 
direction of election and order, copies of notice of election were 
delivered on October 16, 1942, to the respondent and were 
posted by the respondent on October 17, 1942, in conspicuous 
places throughout the hospital and all employees eligible to 
vote had an opportunity to see such notices. 

1 A true copy of this notice of election is hereby offered as 
Board’s Exhibit No. 2. 
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Examiner Newman. Is there any objection to the receipt of 
Board Exhibit No. 2? 

[430] Mr. McGarraghy. No, sir. 

Examiner Newman. Received as Board’s Exhibit No. 2. 

(Thereupon, the document referred to was marked as 
“Board’s Exhibit No. 2” and received in evidence.) 

Mr. Levett. This is offered in duplicate, Mr. Examiner. 

Examiner Newman. Very well. 

Mr. Levett. Seven. Respondent hereby admits that it 
received a letter from the Union dated December 31, 1942, 
which reads as follows; and I am reading from the original 
which Mr. McGarraghy has just handed me. 

Mr. McGarraghy, may we agree this was received by you in 
the ordinary course on or about January 2,1942? 

Mr. McGarraghy. Yes. 

Mr. Levett. This letter reads as follows: 

This is on stationery which bears the printed title: “Hos¬ 
pital and Institutional Employees’ Union, affiliated with Build¬ 
ing Service Employees’ International, A. F. of L., 527 9th 
Street NW., Room 208, Washington, D. C.” Is dated Decem¬ 
ber 31, 1942 and the rest of this letter is typed as follows: 

“Joseph C. McGarraghy, 

“Attorney At Law, 

“Tower Building, Washington, D. C. 

[431] “Dear Mr. McGarraghy: 

“Our organization, the Hospital and Institutional Em¬ 
ployees Union, affiliated with the Building Service Employees 
International Union, on November 9 wrote you of our desire 
to meet with you at your earliest possible convenience for the 
purpose of entering into a collective-bargaining agreement 
covering those employees employed by the Central Dispensary 
and Emergency Hospital. 

“In return we received a communication from you dated No¬ 
vember 12 in which you pointed out you had not as yet been 
notified by the National Labor Relations Board that our or¬ 
ganization had been certified. In this you were correct. I 
am informed by the Board, however, that such notice was ad¬ 
dressed to you on December 26. 
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“On December 29 our organization received notice of the 
certification from the National Labor Relations Board desig¬ 
nating our organization as the exclusive bargaining agent for 
those employees covered by that election of October 21, 1942. 

I “We again wish to express our desire to meet with you for 
the purpose of entering into a collective-bargaining agreement. 

“Please communicate with the undersigned so that [432] a 
mutually satisfactory time and place of meeting may be 
furnished. 

i“Please give this matter your prompt attention. 

“Very truly yours, 

(S) “Russel R. Dreyer, 

“Russel R. Dreyer, 

! “International Representative, 

“Building Service Employees International Union.” 

Examiner Newman. Off the record. 

(Discussion off the record.) 

Examiner Newman. On the record. 

iMr. Levett. Mr. Examiner, the parties have stipulated that 
with reference to that portion of the letter’s heading which 
refers to the Hospital and Institutional Employees Union, and 
then goes on to say affiliated with Building Service Employees 
International, that that organization is the same organization 
as the union mentioned in these proceedings, and is the same 
organization as the union certified in the certification of De¬ 
cember 26. 1942, and that Building Service Employees Inter¬ 
national Union, which is named at the top of the letter, of 
which Mr. Russel R. Dreyer is the international representa¬ 
tive is the same union as the organization involved in this 
proceeding, the organization certified by the Board on De¬ 
cember 26,1942. 

Examiner Newman. Is it stipulated that the letter of De¬ 
cember 31, 1942, was written by Mr. Dreyer as international 
[433] representative of the Building Service Employees In¬ 
ternational Union? 

Mr. McGarraghy. Yes. 

Examiner Newman. Very well. 

Mr. Levett. Paragraph 8. Since December 26, 1942, and 
since receiving said supplemental decision and certification of 
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the representative, the respondent has bargained and dealt 
with its employees individually described in said supplemental 
decision and certification of representatives with reference to 
rates of pay, wages, hours of employment and other conditions 
of employment and has at all times since receiving said decision 
and certification of representatives refused to bargain with the 
union and further the respondent gave notice of such refusal by 
letter dated January 15,1943, which letter was received by the 
union on or about January 16, 1943, a true copy of which let¬ 
ter is as follows: 

This letter contains engraving at the top of letter “Law 
Offices Wilkes, McGarraghy <fc Artis, Tower Building, Wash¬ 
ington, D. C. 

“Russel R. Dreyer, 

“International Representative, 

“Building Service Employees International Union, 
“527 9th Street NW., Washington, D. C. 

“Dear Mr. Dreyer: 

[434] “This will acknowledge receipt of your favor of De¬ 
cember 31,1942, in which you express your desire to meet with 
me for the purpose of entering into a collective bargaining 
agreement with the Central Dispensary and Emergency Hospi¬ 
tal. 

“As I think you know, the hospital has taken the position 
consistently that it is not engaged in trade and traffic within 
the meaning of the National Labor Relations Act and, there¬ 
fore, it is not subject to the jurisdiction of the National Labor 
Relations Board. 

“It is true that the Board has decided contrary to the hos¬ 
pital’s contention, but we desire to have this decision of the 
Board reviewed by the courts. With this object in view, we 
filed a complaint for injunction in the District Court of the 
United States for the District of Columbia, to which the Board 
filed its motion to dismiss on the ground that the action was 
premature. Thereafter, the complaint for injunction was dis¬ 
missed without prejudice. 

“Apparently the only procedure available to the hospital to 
obtain a judicial review of the Board’s decision is for it to refuse 
to bargain and for the Board thereupon to issue an order, which 
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order would then be taken into the United States Court of Ap¬ 
peals for the District of Columbia for review. 

[435J “I shall be glad to confer with you at your convenience 
regarding any steps which we can take which will enable a 
prompt court decision on the question of the Board’s jurisdic¬ 
tion. 

“Very truly yours, 

(S) “Joseph C. McGarraghy.” 

Mr. Levett. Now, Mr. McGarraghy, may we agree and 
stipulate that this letter was sent by you as attorney for the 
respondent? 

Mr. McGarraghy. Yes. 

Mr. Levett. Paragraph 9. All the parties hereto stipulate 
and agree that the National Labor Relations Board may find 
as facts all matters admitted herein without further proof or 
evidence thereon, and with respect to such matters admitted 
herein in such findings shall be fully and completely binding 
on the parties in all respects the same as though evidence had 
been produced to sustain such admitted facts. 

Examiner Newman. What does that refer to, Mr. Levett, 
to facts admitted in the stipulation? 

Mr. Levett. Yes. This is the last paragraph, being No. 9 in 
the stipulation, and reference as to the preceding eighth para¬ 
graph of the stipulation- 

Mr. McGarraghy. May we have the same understanding 
with respect to any other stipulations that may be entered into 
then in the course of this hearing? 

[436]i Mr. Levett. All rigljit, if you want it that broad, all 
right. We may possibly stipulate to certain things as being 
admissible without agreeing to its weight or its truth, so I 
think I would rather limit this one to the stipulation, being 
Paragraph 9 of the stipulation. 

Mr. McGarraghy. I don’t understand the qualification of 
counsel with respect to the phrase “of the stipulation.” There 
is only one other stipulation I know of, and counsel for the 
Board has agreed it may be made. I didn’t understand there 
was any qualification to his agreement. 

Examiner Newman. May I look at it? 
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Mr. Levett. There is no such qualification as to the stipula¬ 
tion you mentioned. When it is offered I will be glad to agree 
to that, but I don’t think it ought to be a broad statement. 

Examiner Newman. Well, the stipulation that you have 
just read into the record, Mr. Levett, contains an agreement 
that the Board may find as facts all matters inserted herein. 

Mr. Levett. Yes. 

Examiner Newman. I presume there would be no objec¬ 
tion to the stipulation on the part of counsel for the Board 
in this proceeding agreeing that the Board may find as facts 
all matters which may be admitted in such subsequent stipula¬ 
tions as may be entered into. 

Mr. Levett. That stipulation speaks for itself. With [437} 
reference to the stipulation which Mr. McGarraghy has men¬ 
tioned, I have agreed with him on that score, but in reference 
to any- 

Mr. McGarraghy. I am sorry I raised the point. 

Mr. Levett. That is the substance of the formal stipulation 
and I suggest we get the formal position of the parties. 

Examiner Newman. Is that stipulation agreed to by you, 
Mr. McGarraghy? 

Mr. McGarraghy. Yes. 

Examiner Newman. Mr. Dreyer? 

Mr. Dreyer. Yes. 

Examiner Newman. Now I would like to ask a question 
with reference to your preliminary statement, to the effect that 
the record in Case R-4163 and R-3548 being incorporated and 
made a part of this proceeding in accordance with Section 9(d) 
of the Act. I think it might be somewhat clearer provided 
I Mr. McGarraghy is in accord if we stipulate that record. 

Mr. Levett. I get your point. May I strike out the portion 
of paragraph 1 which says in accordance with the provisions of 
Section 9 (d) of the National Labor Relations Act so that will 
then be the above entitled proceeding? I feel 9 (d) covers 

this, and since we agree this should form- 

, Mr. McGarraghy. I have no objection. 

[438} Examiner Newman. Now, I have- 

Mr. Shawe. He did agree that is to be stricken. 


106 


Examiner Newman. Yes; Mr. McGarraghy has just stipu¬ 
lated on the record, and Mr. Dreyer, you have also agreed, I 
take it. » 

Mr. Dreyer. That is right. 

Examiner Newman. Now I have a further question with 
regard to the reference to the record in the R. cases. 

I think that our record here might still be further clarified 
if there were to be a stipulation that the record in Cases R-4163 
and R-3548 may be considered by the Trial Examiner and by 
the Board as evidence in this proceeding. 

Mr. Levett. That is the intention. I thought the stipula¬ 
tion said that would form a part of this record, but if there is 
any doubt about it, may we agree, Mr. McGarraghy, and Mr. 
Dreyer, that Paragraph 1 of our stipulation contains this fur¬ 
ther sentence: “Said records of said cases shall be made a part 
of this proceeding.” 

Mr. McGarraghy. Does that cover it, Mr. Examiner? 

Examiner Newman. Well, I think it might be strictly more 
accurate if we say that the record in the prior R proceedings 
may be considered as evidence in this proceeding. 

Mr. Shawe. That is satisfactory to the Board. 

Mr. McGarraghy. Yes. 

Examiner Newman. Mr. Dreyer? 

[439]) Mr. Dreyer. Yes. 

Examiner Newman. Very well. Before we proceed I think 
we might clarify on the record, Mr. McGarraghy, a reference in 
the respondent’s answer in paragraph starting at the bottom 
of page 3 where the answer recites that on October 14, 1942. 

Mr. McGarraghy. Mr. Examiner, I think I know how to 
correct that if I may amend my answer. 

Examiner Newman. Yes. 

Mr. McGarraghy. The last paragraph on page 3 as it now 
reads: “After the entry of the certification as recited in Para¬ 
graph 9 of the complaint” change it to read “After the entry 
of the decision and direction of election and order entered Sep¬ 
tember 26, 1942.” 

Examiner Newman. That will clear up what I have in mind. 
Is there any objection, Mr. Levett. to the amendment of the 
answer as Mr. McGarraghy has just indicated? 
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Mr. Levett. No objection, 
i Examiner Newman. The motion is granted. 

I Mr. Levett. As Board’s Exhibit No. 3, subdivided as fol- 
i lows, 3-A, copy of official ballot in the election of November 21, 
1 1942; 3-B, certificate of counting and tabulation of ballots; 

1 and 3-C, certificate on conduct of election. Would you please 
examine those, Mr. McGarraghy? 

Mr. McGarraghy. I have no objection. 

[440]| Mr. Levett. I understand Mr. McGarraghy does not 
objection. 

Mr. McGarraghy, may we agree and stipulate for the record 
that Board’s Exhibits Nos. 3, A, B, and C are true and authentic 
copies of the form used in the election of October 31, 1942? 

Mr. McGarraghy. Yes. I have no objection. 

Mr. Levett. And true copies of the originals on file. 

Mr. McGarraghy. Yes. 

Examiner Newman. Received. 

i (Documents referred to marked “Board’s Exhibits 3-A, 3-B, 
and 3-C. received in evidence.) 

1 Mr. Levett. May we have just a moment? 

Examiner Newman. Off the record. 

(Discussion off the record.) 

Examiner Newman. On the record. 

Mr. Levett. It is stipulated and agreed by and between all 
the parties to this proceeding that since the Board’s decision 
' was handed down in the R case referred to in the prior stipula- 
l tion that no other labor organisation than the charging union 
i in this proceeding has made any demands upon the company 
or has claimed to represent any of the employees in the appro- 
I priate unit found by the Board in the prior R case. 

Mr. McGarraghy. That is all right. 

[441} Examiner Newman. That is the certification of De¬ 
cember 26,1942. 

Mr. McGarraghy. That is correct. 

Mr. Dreyer. That is correct. 

Mr. Levett. Before we close this record, Mr. Examiner, if 
you can give us a ten-minute recess to check our notes. 

Mr. McGarraghy. I have got to get away. 

Examiner Newman. A five minute recess. 
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(Short recess taken.) 

Examiner Newman. The hearing will be in order. 

Mr. Levett. We have no further testimony to offer. 

The only thing I would like to state for the record, I think 
I state Mr. McGarraghy’s position when I state this: This 
entire matter arises out of the prior R case. The respondent 
states they want a court finding they are subject to the juris¬ 
diction of the Board. They admit ever since the Board’s cer¬ 
tification has been handed down they have never bargained 
w’ith the union and never recognized them. 

Mr. McGarraghy. That is right. 

# * * 

Mr. Levett. And it does now refuse to recognize the union. 

Mr. McGarraghy. That is right. 

[445] Examiner Newman. The hearing will be in order. 

Mr. Levett, may I suggest that your stipulation be enlarged, 
if we might, with Mr. McGarraghy’s approval, to refer to the 
' commencing date of the refusal to bargain? 

M t . Shawte. May I make this suggestion? I want to have 
the issue clear cut. 

For the purpose of this proceeding and this record, do all 
parties hereby stipulate that on or about December 31, 1942, 
i the certified union and the charging union in this proceeding 
wrote the respondent requesting that the respondent enter into 
collective bargaining negotiations with the union and recog¬ 
nized as the exclusive bargaining agency for the employees in 
the unit found by the Board to be the appropriate unit in the 
priorities and thereafter on or [446]| about January 15, 1943, 
and at all times since January 15,1943, the respondent, through 
its attorney, Mr. McGarraghy, advised the union it would not 
recognize the union as the exclusive bargaining agency. 

Examiner Newman. And on January 15, 1943, refused to 
recognize the union as the exclusive bargaining representative 
of the employees in the designated unit theretofore found by 
the Board to be appropriate and ever since the date has re¬ 
fused to bargain with that union. Is that correct? 

Mr. Shawe. Yes. I will accept that amendment to my 
stipulation. The statement I made and the amendment you * 
made and my statement, I am willing to let the record show as 


109 


a statement of fact and the Board may consider it a fact as if 
given by duly sworn competent testimony; 

Examiner Newman. Is that agreeable to Mr. McGarraghy? 

Mr. McGarraghy. Yes. 

Examiner Newman. Mr. Dreyer? 

Mr. Dreyer. Yes. 

Examiner Newman. Now, with reference to the nature of 
the respondent’s business, I understand that the stipulation 
was to the effect that since December 26, 1942, there has been 
no change in the nature of its operations. Does that state¬ 
ment also carry back to September 26,1942? 

Mr. Levett. It does. 

[447]; Mr. Levett. Mr. Examiner, the record in the proceed¬ 
ings had occurred in the fall of 1942 were based upon charts and 
analyses of 1940 and 1941 and the testimony will show and the 
parties will agree the operations were the same. 

Less there be any doubt about it I will ask Mr. McGarraghy 
may we agree that the operations and activities are substan¬ 
tially the same, were substantially the same in the years 1940, 
i 1941, and 1942 and since then to date except for an increase in 
volume and this matter of the 20 soldiers who were handled 
through the War Department? 

Mr. McGarraghy. That is right. 

Examiner Newman. Mr. Dreyer, I take it you have no ob¬ 
jection to that stipulation. 

Mr. Dreyer. No. 

# * # 

[449] Examiner Newman. I am asking counsel for the re- 
i spondent for a statement of position, not for facts in this pro¬ 
ceeding and I request an answer. 

; Mr. Levett. The question refers to motive. I would not ob¬ 
ject to a statement of present intention, to ask him the motives 
of the corporation. There is another motive [450] and a new 
one now since the war, but to go into the motives or the rea- 
i son for existence of this corporation would be I say to enlarge 
| the present controversy which has been resolved on questions 
of fact. 

Examiner Newman. I overrule your objection. I certainly 
will not insist on an answer from McGarraghy. 




Mr. McGarraghy. Here is the answer which I will make for 
. the record. Our contention is the conduct of the hospital and 
dispensary does not effect commerce within the meaning of the 
National Labor Relations Act in that said conduct does not con¬ 
stitute a trade mentioned or transportation between the Dis¬ 
trict of Columbia and any other state or territory or within the 
District of Columbia. The respondent is a non-profitable char¬ 
itable institution and therefore the Board is without jurisdic¬ 
tion to order an election or exercise any jurisdiction over the 
hospital and its conduct. 
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United States of America 


Before the National Labor Relations Board, 

Fifth Region 

Case No. 5-01585 

In the Matter of The Central Dispensary and Emergency 

Hospital and Building Service Employees’ Inter¬ 
national Union 

ANSWER OF CENTRAL DISPENSARY AND EMER¬ 
GENCY HOSPITAL 

The Central Dispensary and Emergency Hospital denies 
that this Board has any jurisdiction to issue its complaint 
herein or to enter any order based thereon, and it says that the 
operations of said hospital do not constitute trade or traffic 
within the meaning of the National Labor Relations Act, and 
that said Act was not intended to confer jurisdiction upon the 
Board over said hospital which is a nonprofit making institu¬ 
tion, semipublic in character, a substantial part of its revenues 
being obtained from public funds. Reserving its objections to 
the jurisdiction of the Board as it has done throughout all the 
proceedings which have heretofore taken place in order that 
it may preserve its right to a judicial determination of the issues 
involved herein, for answer to the complaint, said hospital 
says: 

Paragraph I. Admitted. 

Paragraph II. Admitted, except it denies that it renders 
services to an extensive number of patients residing in the 
States of Virginia, Maryland, and other states of the Union. 

Paragraph III. Admitted. 

Paragraph IV. Admitted, except it says that the revenues 
derived from the sources therein recited do not change the 
general [520], character of the hospital from that of a charitable 
nonprofit making institution and it says that said revenues are 
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used to apply against the general cost of the operation of said 
hospital. 

Paragraph V. Admitted. 

1 Paragraph VI. It is without knowledge of the allegations of 
paragraph VI. 

Paragraph VII. Denied. 

Paragraph VIII. Denied. 

Paragraph IX. It denies that on October 21, 1942, a major¬ 
ity of the employees of respondent in the unit described in para¬ 
graph VIII designated or selected the union as their representa¬ 
tive for the purposes of collective bargaining with the hospital. 
It admits the certification by the Board on November 26, 1942, 
but denies that said certification was binding on the hospital for 
the reason that the Board was without jurisdiction to enter the 
same and for the further reason that the recitals therein con¬ 
tained and upon which said certification was based were not 
in accordance with the facts. 

Paragraph X. Denied. 

Paragraph XI. It admits the allegations of paragraph XI but 
it denies that the union had any legal right to request the hos¬ 
pital to bargain collectively as alleged in said paragraph. 

Paragraph XII. Admitted. 

Paragraph XIII. Denied. 

Paragraph XIV. Denied. 

Paragraph XV. Denied. 

Paragraph XVI. Denied. 

1 Further answering the complaint, respondent says that it has 
conducted a dispensary and emergency hospital in the City of 
Washington since its incorporation, and since the year 1915, 
said hospital has been located on New York Avenue, N. W., be¬ 
tween 17th and 18th Streets. It is a voluntary hospital organ¬ 
ized and conducted as a non-profit organization. It renders 
hospital care L521] to private patients, commercial contract pa¬ 
tients, and government or charity patients. It renders dispen¬ 
sary service to indigent and medically indigent patients. There 
is no profit motive in the conduct of the hospital and a substan¬ 
tial part of the service rendered is at a loss which is made up 
from income from other patients or from endowments. All of 
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its purchases of materials and supplies are solely incident to 
the conduct of the hospital. It has a contract with the Health 
Department of the District of Columbia, under specific appro¬ 
priation for the District of Columbia made by the Congress 
of the United States, which contract, in addition to providing 
hospital and dispensary services, also provides for the services 
of two ambulances which are maintained and operated almost 
exclusively in making runs under said contract. All of the serv¬ 
ices rendered by the plaintiff under its contract with the Health 
Department and under agreements with Health Security Ad¬ 
ministration and Washington Community Chest are rendered 
at considerably less than cost. The cost of said services 
amounts to approximately $100,000.00 in excess of the income 
therefrom. During the early part of 1942, it commenced parti¬ 
cipation with the Surgeon General’s Office of the United States 
Army in the work of a department of the War Department 
known as Medical and Surgical Technicians under which men 
are selected from enlisted personnel and given an intensive 
course of three or four months at Walter Reed Hospital and are 
then received at the Emergency Hospital for six or eight weeks 
of final training. Usually nineteen or twenty soldiers are 
housed at the Emergency Hospital during the course of training 
and the hospital also furnishes its time and materials to com¬ 
plete the teaching and training of these men as contained in the 
curriculum established by the War Department, all of the same 
being without any remuneration to said hospital. 

After the entry of the certification as recited in paragraph IX 
of the complaint in a proceeding during the entire [522] course 
of which the respondent contended that the Board was without 
jurisdiction, the respondent filed a complaint for injunction in 
the District Court of the United States for the District of Co¬ 
lumbia, Civil Action No. 15829, following which the Board 
filed a motion to dismiss with accompanying points and au¬ 
thorities in support of its contention that said District Court 
lacked jurisdiction in that the complaint for an injunction did 
not follow the procedure prescribed in the National Labor Re¬ 
lations Act. Thereafter, on October 14, 1942, by consent of 
the parties, the complaint for injunction was dismissed without 
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prejudice. The Board thereupon proceeded with the holding of 
an election on October 21,1942, at which, out of a total number 
of 251 eligible employees, only 101 valid votes were counted, 
of which 75 votes were cast for the union and 26 cast against 
the union, so that at said election, less than a majority of the 
total eligible voters participated in the election, and only 30% 
of the eligible voters cast their votes for the union. 

Wherefore, having fully answered, the respondent prays that 
the complaint herein be dismissed. 

(S) Joseph C. McGarraghy, 

1 Joseph C. McGarraghy, 

501 Tower Building, 

Attorney for Central 
Dispensary and Emergency Hospital. 

April 30, 1943. 
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United States of America 


Before the National Labor Relations Board, Trial 
Examining Division, Washington, D. C. 

Case No. 5-0-1585 

In the Matter of Central Dispensary and Emergency 
Hospital and Building Service Employees' Interna¬ 
tional Union 

EXCEPTIONS TO INTERMEDIATE REPORT 

For the reasons which have heretofore been advanced at 
every stage of this proceeding, and in order that the respondent 
may not be charged with waiver thereof, Central Dispensary 
and Emergency Hospital, continuing to appear specially for 
the purpose of challenging the jurisdiction of the Board, ex¬ 
cepts to the Intermediate Report dated May 5, 1943, and to 
each and every part thereof, upon the following grounds: 

(1) This Board has no jurisdiction over said hospital or 
of the subject matter of said Intermediate Report. 

(2) The Union does not, in fact, represent a majority of the 
employees within the unit. 

(S) Joseph C. McGarraghy, 

Joseph C. McGarraghy, 

Tower Building, Washington, D. C., 

Attorney for Respondent. 
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[536] United States of America 

Before the National Labor Relations Board 
Case No. C-2604 

In the Matter of Central Dispensary and Emergency Hos¬ 
pital and Building Service Employees’ International 

Union 

DECISION AND ORDER 

• 

On May 5.1943. the Trial Examiner issued his Intermediate 
Report in the above-entitled proceeding, finding that the 
respondent had engaged in and was engaging in certain unfair 
labor practices and recommending that it cease and desist 
therefrom and take certain affirmative action as set out in the 
copy of the Intermediate Report attached hereto. Thereafter 
the respondent filed exceptions to the Intermediate Report. 
The Board has considered the rulings of the Trial Examiner 
at the hearing and finds that no prejudicial error was com¬ 
mitted. The rulings are hereby affirmed. The Board has con¬ 
sidered the Intermediate Report, the exceptions, and the entire 
record in the case, and hereby adopts the findings, conclusions, 
and recommendations of the Trial Examiner. 

ORDER 

Upon the entire record in the case, and pursuant to Section 
10 (c) of the National Labor Relations Act, the National 
Labor Relations Board hereby orders that the respondent, Cen¬ 
tral Dispensary and Emergency Hospital. Washington, D. C.. 
its officers, agents, successors, and assigns shall: 

1. Cease and desist from: 

(a) Refusing to bargain collectively with Building Service 
Employees’ International Union, affiliated with the American 
Federation of Labor, as the exclusive representative of all its 
nonprofessional and nontechnical employees, including all at¬ 
tendants, maids, orderlies, porters, timekeepers, watchmen, 
telephone operators, ambulance drivers, elevator operators, 
housemen, cleaners, doormen, seamstresses, kitchen employees 
employed in the dietary, maintenance and repair employees, 
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but excluding all professional, technical, clerical, and super¬ 
visory employees, and all engineers and firemen ; 

(b) In any other manner interfering with, restraining, or 
coercing its employees in the exercise of the right to self-organi¬ 
zation, to form, join, or assist labor organizations, to bargain 
collectively through representatives of their own choosing, and 
to engage in concerted activities for the purposes of collective 
bargaining or other mutual aid or protection, as guaranteed in 
Section 7 of the Act. 

[537J 2. Take the following affirmative action which the 
Board finds will effectuate the policies of the Act: 

(a) Upon request, bargain collectively with Building Serv¬ 
ice Employees’ International Union, affiliated with the Ameri¬ 
can Federation of Labor, as the exclusive representative, of all 
its nonprofessional and nontechnical employees, including all 
attendants, maids, orderlies, porters, timekeepers, watchmen, 
telephone operators, ambulance drivers, elevator operators, 
housemen, cleaners, doormen, seamstresses, kitchen employees 
employed in the dietary, maintenance and repair employees, 
but excluding all professional, technical, clerical, and super¬ 
visory employees, and all engineers and firemen, in respect to 
rates of pay, wages, hours of employment, and other conditions 
of employment; 

(b) Post immediately in conspicuous places in its hospital 
in Washington, D. C., and maintain for a period of at least 
sixty (60) consecutive days from the date of posting, notices 
to its employees stating: (1) that the respondent will not en¬ 
gage in the conduct from which it is ordered to cease and desist 
in paragraphs 1 (a) and (b) of this Order; and (2) that the 
respondent will take the affirmative action set forth in para¬ 
graph 2 (a) of this Order; 

(c) Notify the Regional Director for the Fifth Region in 
writing, within ten (10) days from the date of this Order, what 
steps the respondent has taken to comply herewith. 

Signed at Washington, D. C., this 11th day of June 1943. 

[seal] Harry A. Millis, Chairman , 

Gerard D. Reilly, Member , 

John M. Houston, Member, 
National Labor Relations Board. 


[538] United States of America 

'Before the National Labor Relations Board, Trial 
Examining Division, Washington, D. C. 

Case No. 5-C-1585 

In the Matter of Central Dispensary and Emergency Hos- 

ipital and Building Service Employees' International 

Union 

Messrs. Robert A. Leavitt and Earle K. Shawe, for the Board. 

I Mr. Joseph C. McGarraghy, of Washington, D. C., for the re¬ 
spondent. 

Mr. Russell R. Dreyer, of Washington, D'. C., for the Union. 

INTERMEDIATE REPORT 
Statement of the Case 

i Upon a charge duly filed February 9,1943, by Building Serv¬ 
ice Employees' International Union, herein called the Union, 
the National Labor Relations Board, herein called the Board, 
by the Regional Director for the Fifth Region (Baltimore, 
Maryland), issued its complaint, dated April 21, 1943, against 
Central Dispensary and Emergency Hospital, herein called the 
respondent, alleging that the respondent had engaged in and 
was engaging in unfair labor practices affecting commerce 
within the meaning of Section 8(1) and (5) and Section 2 (6) 
and (7) of the National Labor Relations Act, 49 Stat. 449, 
herein called the Act. Copies of the complaint, accompanied 
by notice of hearing, were duly served upon the respondent and 
the Union. 

With respect to the unfair labor practices the complaint al¬ 
leged in substance: (1) that all nonprofessional and nontech¬ 
nical employees of the respondent, including all attendants, 
maids, orderlies, porters, timekeepers, watchmen, telephone op¬ 
erators, ambulance drivers, elevator operators, housemen, 
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cleaners, doormen, seamstresses, kitchen employees employed 
in the dietary, and maintenance and repair employees, but ex¬ 
cluding all professional, technical, clerical and supervisory em¬ 
ployees, and all engineers and firemen, constitute a unit ap¬ 
propriate for the purposes of collective bargaining within the 
meaning of Section 9 (b) of the Act; (2) that on October 21, 
1942, a majority of the employees of the respondent in the said 
unit designated the Union as their representative, for the pur¬ 
poses of collective bargaining; (3) that on December 26, 1942, 
the Board, in Case No. R-4163, certified the Union as the ex¬ 
clusive representative of the employees in the said appropriate 
unit; (4) that on or about December 31. 1942, the Union re¬ 
quested the respondent to bargain collectively with it; (5) that 
on or about January 15,1943, and at all times thereafter, [539] 
the respondent refused to recognize the Union and to bargain 
collectively with it; and (6) that by such refusal the respond¬ 
ent interfered with, restrained, and coerced its employees in the 
exercise of the rights guaranteed in Section 7 of the Act. 

In its answer, dated April 30, 1943, the respondent (1) ad¬ 
mitted certain allegations of the complaint as to the nature 
of its business, but denied that it was engaged in interstate 
commerce and alleged that the Board was without jurisdiction; 
(2) admitted that it declined to negotiate an agreement with 
the Union but denied that this refusal constitutes an unfair 
labor practice within the meaning of Section 8 (5) of the Act; 
and (3) denied that on October 21,1942, a majority of the em¬ 
ployees of the respondent in the said unit designated the Union 
as their representative for the purposes of collective bargaining. 
The respondent’s answer further set forth certain affirmative 
allegations with respect to the nature of its business. 

Pursuant to notice, a hearing was held at Washington, D. C., 
on May 3, 1943, before the undersigned Trial Examiner duly 
designated by the Chief Trial Examiner. The Board and the 
respondent were represented by counsel, and the Union by its 
representative. At the commencement of the hearing counsel 
for the respondent stated formally that the respondent con¬ 
tended that the Board was without jurisdiction in the proceed¬ 
ing. All parties participated in the hearing and were afforded 
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full opportunity to be heard, to examine and cross-examine 
witnesses, and to introduce evidence bearing on the issues. At 
the close of the hearing the Trial Examiner granted, without 
objection, a motion by Board’s counsel to conform the plead¬ 
ings to the proof. The parties were advised that they might 
argue orally before the Trial Examiner. None of the parties 
argued orally. All parties waived the filing of briefs. 

Upon the record thus made the Trial Examiner makes, in 
addition to the above, the following: 

Findings of Fact 

I. THE BUSINESS OF THE RESPONDENT 1 

The Central Dispensary and Emergency Hospital maintains 
and operates a general hospital in the city of Washington, Dis¬ 
trict of Columbia. The hospital building contains 280 beds in 
private and semiprivate rooms and in wards; it also contains 
floor space leased to a firm of private doctors who there operate 
X-ray equipment, paying the Hospital an annual rental of 
$6,600 and agreeing to do some charity work. The Hospital 
provides facilities for treating medical and surgical cases, ex¬ 
cluding contagious and obstetrical cases; it handles emergency 
cases and for that purpose maintains and operates two am¬ 
bulances; it also maintains a dispensary. The Hospital is one 
of the District’s largest, and 10 percent of its patients come to 
it from Virginia and Maryland. In the year 1940 the income 
which the Hospital received for the treatment of patients ex¬ 
ceeded $594,000, and the Hospital also receives an income 
from a centrally located parking lot in Washington and from 
other investments and from gifts and endowments. The Hos¬ 
pital employs 120 professional employees and 230 nonpro¬ 
fessional employees. 

The Hospital purchases materials and supplies at a cost of 
approximately $20,000 a month. About 25 percent of these 
are purchased [540]; outside of the District and delivered 
directly from points outside the District; about 75 percent are 

1 The findings in this section are based in part upon the Board’s “Findings 
of Fact” in Cases Nos. R-3548 and R-4163 and upon stipulations entered 
into in the present proceeding. 
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purchased from local dealers, and these materials and supplies 
also originate outside the District. The Hospital receives bids 
for some of its supply purchases, for others it deals as a mem¬ 
ber of a buyers’ group. 

The income and loss from operation of the Hospital divides 
roughly into three groups of patients, namely, private pa¬ 
tients, commercial contract patients, and government or char¬ 
ity patients. The Hospital makes a profit in its dealings with 
1 private patients, who contribute approximately 50 percent of 
1 its business; it makes little or no profit in servicing patients 
who come to it pursuant to compensation or group health con¬ 
tracts. representing about 30 percent of its business; it loses 
about 50 percent of its costs in treating patients who come to 
' it pursuant to contracts or agreements entered into severally 
! with government agencies and the Community Chest, repre- 
i senting about 20 percent of its business. The exact nature of 
1 the Hospital’s contracts or agreements with the Community 
1 Chest, which provided about 4y 2 percent of its 1940 income, 
i and with Health Security Administration, which provided 2 
percent of its 1940 income, does not appear in the record. The 
1 income and loss from the Hospital’s contract with the Health 
Department of the District of Columbia, in accordance with 
; which the Hospital received about 11^ percent of its 1940 in¬ 
come, is clearly established. In its appropriation for the Dis¬ 
trict, Congress allots specific sums for the Hospital and for 
other hospitals in the District, amounts which are to be paid 
in accordance with contracts the hospitals have entered into 
with the Health Department of the District. The amounts 
by which the Hospital’s costs exceed its return under this con¬ 
tract and under its agreements with Health Security 
Administration and Washington Community Chest total 
1 approximately $100,000 a year. The other contracts which 
the Hospital entered into for service to group health and com- 
1 pensation cases were at the time they were negotiated, cal¬ 
culated to return to the Hospital its costs, or a little more. 

1 Private patients are charged at a rate which returns a profit. 

In 1940 the Hospital made an operating profit of $750. Al- 
1 though it incurred an operating loss in 1941, this loss was more 
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than recouped by the Hospital’s return from its investments 
and the Hospital’s books for 1941 showed a net profit. 

The Hospital was incorporated under articles which recite: 
“That the particular object of the association or society is to 
provide a suitable building in the City of Washington, District 
! of Columbia, for a dispensary where all needy persons, with¬ 
out distinction, may be provided gratuitously with medical and 
surgical service and treatment and with medicine.” The Hos¬ 
pital has expanded in activity and size since its incorporation 
in 1882, and although it still operates under a charter which 
contains this-provision, the superintendent of the Hospital 
stated that the charter had become obsolete. The Hospital 
now” does a negligible amount of pure charity where no fees 
are charged. It collects what it can from indigent cases, 
i Since the date of the Board’s Certification of Representa¬ 
tives, December 26, 1942, the respondent has also conducted, 
without remuneration, in cooperation with the Surgeon Gen¬ 
eral’s Office of the United States Army, a course of training 
for an average of 19 or 20 Medical and Surgical Technicians. 

[541] II. THE LABOR ORGANIZATION INVOLVED 

Building Service Employees’ International Union, affiliated 
with the American Federation of Labor, is a labor organization 
admitting to membership employees of the respondent. 

III. THE UNFAIR LABOR PRACTICES 

I The refusal to bargain 

1. The appropriate unit and representation by the Union of a 
i majority therein 

i On September 26, 1942, the Board issued a Decision, Direc¬ 
tion of Election, and Order in Case No. R-4163 2 in which it 
ordered that an election be conducted among the respond¬ 
ent’s nonprofessional and nontechnical employees, exclusive of 
all professional, technical, clerical, and supervisory employees, 
and all engineers and firemen, to determine whether they de- 

I J 44 N. L. R. B. 533. The Board ordered that, in accordance with the 
request of the petitioner in Case No. R-3548, the petition in that case be 
withdrawn and the case closed. 
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sired to be represented by the Union. An election by secret 
ballot was conducted on October 21, 1942. On December 26, 
1942, the Board issued a Supplemental Decision and Certifica- 
i tion of Representatives in Case No. R-4163 3 in which it cer- 
i tified the Union as the exclusive bargaining representative of 
those employees, for the purposes of collective bargaining, in 
I an appropriate unit. 4 At the hearing in the instant proceed- 
i ing, the respondent offered no additional evidence that those 
employees did not constitute an appropriate unit. 

The Trial Examiner finds, in accordance with the Board’s 
i previous determination, that all nonprofessional and nontech- 
i nical employees of the respondent who were employed by the 
i respondent during the pay roll period immediately preceding 
the date of the Direction, including all attendants, maids, 

! orderlies, porters, timekeepers, watchmen, telephone operators, 
ambulance drivers, elevator operators, housemen, cleaners, 
i doormen, seamstresses, kitchen employees employed in the 
i dietary, maintenance and repair employees, but excluding all 
professional, technical, clerical, and supervisory employees, and 
! all engineers and firemen, constitute and at all times material 
herein have constituted, a unit appropriate for the purposes of 
i collective bargaining. The Trial Examiner further finds that 
on and at all times after December 26,1942, the Union was the 
! duly designated bargaining representative of a majority of the 
employees in the aforesaid appropriate unit, and that, pursuant 
to the provisions of Section 9 (a) of the Act, the Union was on 
December 26, 1942, and at all times thereafter has been and is 
| now the exclusive representative of all employees in the afore¬ 
said unit for>the purposes of collective bargaining with respect 
! to rates of pay, wages, hours of employment, and other con¬ 
ditions of employment. 

! 2. The refusal to bargain 

| At the hearing in the instant proceeding, it was stipulated by. 
the respondent’s attorney that by letter dated December 31, 

! 1942, the Union requested the respondent to meet with it for 

*46N. L.R.B. No. 55. 

i * The Board found that of 108 ballots case at the election, and 101 valid 
votes counted, 75 employees had voted for the Union, and 26 against It. 
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the purpose of entering into a collective bargaining agreement. 
It was further stipulated that since December 26, 1942, the 
respondent bargained with individual employees in the said 
unit. It was further stipulated that by letter dated January 
15, 1943, the respondent stated to the Union that the only 
procedure [542] to follow in order to obtain a judicial review 
of the Board's decision was to refuse to bargain collectively. 
It was further stipulated that on January 15. 1943, the re¬ 
spondent refused, and at all times since has refused, to bargain 
collectively with the Union as the exclusive representative of 
all the employees of the respondent in the unit hereinbefore 
described as appropriate. 

The Trial Examiner finds that on January 15, 1943, and at 
all times thereafter, the respondent has refused to bargain col¬ 
lectively with the Union as the exclusive representative of its 
employees in the appropriate unit and has thereby interferred 
with, restrained, and coerced its employees in the exercise of 
the rights guaranteed in Section 7 of the Act. 

IV. THE EFFECT OF THE UNFAIR LABOR PRACTICES UPON 

COMMERCE 

The activities of the respondent set forth in Section III above 
occurring in connection with the operations of the respondent 
described in Section I above, have a close, intimate, and sub¬ 
stantial relation to trade, traffic, commerce, and transportation 
between the several States and the District of Columbia and 
within the District of Columbia, and tend to lead to labor dis¬ 
putes burdening and obstructing commerce and the free flow of 
commerce. 5 

V. THE REMEDY 

Since it has been found that the respondent has engaged in 
unfair labor practices, it will be recommended that it cease and 
desist therefrom and take certain affirmative action designed to 
effectuate the policies of the Act. Since it has been found that 

I * See, in addition to the cases cited in the Board’s Decision and Direction 
of Election, Matter of Polish National Alliance. 42 N. L. R. B. 1375 and 
N. L. R. B. v. Christian Board of Publications, 113 F. (2d) 753 (C. C. A. 7), 
enfg 13 N. L. R. B. 534, holding that the fact that the respondent is not 
organized or operated for profit does not defeat jurisdiction. 
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the respondent has refused to bargain collectively with the Un¬ 
ion as the exclusive representative of its employees in an appro¬ 
priate unit, it will be recommended that the respondent, upon 
request, bargain collectively with the Union. 

Upon the basis of the above findings of fact and upon the en¬ 
tire record in the case, the Trial Examiner makes the following: 

Conclusions of Law 

1. Building Service Employees’ International Union, affili¬ 
ated with the American Federation of Labor, is a labor organi¬ 
zation within the meaning of Section 2 (5) of the Act. 

2. All nonprofessional and nontechnical employees of the re¬ 
spondent who were employed by the respondent during the pay 
roll period immediately preceding the date of the Direction, in¬ 
cluding all attendants, maids, orderlies, porters, timekeepers, 
watchmen, telephone operators, ambulance drivers, elevator 
operators, housemen, cleaners, doormen, seamstresses, kitchen 
employees employed in the dietary, maintenance and repair 
employees, but excluding all professional, technical, clerical, 
and supervisory employees, and all engineers and firemen, con¬ 
stitute and at all times material herein have cons .tuted, a unit 
appropriate for the purposes of collective bargaining within the 
meaning of Section 9 (b) of the Act. 

[5431 3. Building Service Employees’ International Union, 
affiliated with the American Federation of Labor, was on De¬ 
cember 26, 1942, and at all times thereafter has been the ex¬ 
clusive representative of all the employees in the aforesaid unit 
for the purpose of collective bargaining, within the meaning of 
Section 8 (5) of the Act. 

4. By refusing, on January 15, 1943, and at all times there¬ 
after, to bargain collectively with Building Service Employees’ 
International Union, affiliated with the American Federation 
of Labor, as the exclusive representative of all its employees in 
the aforesaid appropriate unit, the respondent has engaged in 
and is engaging in unfair labor practices, within the meaning of 
Section 8 (5) of the Act. 

5. By interfering with, restraining and coercing its em¬ 
ployees in the exercise of the rights guaranteed in Section 7 of 
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the Act, the respondent has engaged in and is engaging in un¬ 
fair labor practices, within the meaning of Section 8 (1) of the 
Act. 

6. The aforesaid unfair labor practices are unfair labor prac¬ 
tices affecting commerce, within the meaning of Section 2 (6) 
and (7) of the Act. 

1 RECOMMENDATIONS 

1 Upon the basis of the above findings of fact and conclusions 
of law, and upon the entire record in the case, the Trial Ex¬ 
aminer recommends that the respondent, Central Dispensary 
and Emergency Hospital, and its officers, agents, successors, 
and assigns, shall: 

1. Cease and desist from: 

(a) Refusing to bargain collectively with Building Service 
Employees’ International Union, affiliated with the American 
Federation of Labor, as the exclusive representative of all its 

1 employees in the above-described appropriate unit; 

(b) In any other manner interfering with, restraining, or 
coercing its employees in the exercise of the right to self-organ- 

1 ization, to form, join, or assist labor organizations, to bargain 
collectively through representatives of their own choosing, and 
to engage in concerted activities for the purposes of collective 
bargaining or other mutual aid or protection, as guaranteed in 
Section 7 of the Act. 

2. Take the following affirmative action which the Trial 
1 Examiner finds will effectuate the policies of the Act: 

(a) Upon request, bargain collectively with Building Serv- 
1 ice Employees’ International Union, affiliated with the Amer¬ 
ican Federation of Labor, as the exclusive representative of all 
its employees in the above-described appropriate unit; 

(b) Post immediately in conspicuous places in its hospital 
in Washington, D. C., and maintain for a period of at least 
sixty (60) consecutive days from the date of posting, notices to 
its employees stating: (1) that the respondent will not engage 
in the conduct from which it is recommended that it cease and 
desist in paragraphs 1 (a) and (b) of these recommendations, 


and (2) that the respondent will take the affirmative action 
set forth in paragraph 2 (a) of these recommendations; 

(c) Notify the Regional Director for the Fifth Region in 
writing within ten (10) days from the date of the receipt of this 
Intermediate Report, what steps the respondent has taken to 
comply herewith. 

[544]i It is further recommended that unless on or before ten 
(10) days from the receipt of this Intermediate Report, the re¬ 
spondent notifies said Regional Director in writing that it will 
comply with the foregoing recommendations, the National La¬ 
bor Relations Board issue an order requiring the respondent to 
take the action aforesaid. 

As provided in Section 33 of Article II of ihe Rules and Reg-, 
ulations of the National Labor Relations Board, Series 2—as 
amended—any party may within fifteen (15) days from the date 
of the entry of the order transferring the case to the Board, pur¬ 
suant to Section 32 of Article II of said Rules and Regulations, 
file with the Board, Shoreham Building, Washington, D. C., an 
original and four copies of a statement in writing setting forth 
such exceptions to the Intermediate Report or to any other part 
of the record or proceeding (including rulings upon all motions 
or objections) as he relies upon, together with the original and 
four copies of a brief in support thereof. As further provided 
in said Section 33, should any party desire permission to argue 
orally before the Board, request therefor must be made in writ¬ 
ing to the Board within ten (10) days from the date of the order 
transferring the case to the Board. 

Ralph A. Newman. 

Ralph A. Newman. 

Dated May 5,1943. 
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SHniteb States Court of Appeals 

DISTRICT OP COLUMBIA 


No. 8786 

National Labor Relations Board, petitioner 

v. 

Central Dispensary and Emergency Hospital, respondent 


ON PETITION FOR ENFORCEMENT OF AN ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD 


REPLY BRIEF FOR THE NATIONAL LABOR 
RELATIONS BOARD 

This reply brief is submitted in answer to respondent’s asser¬ 
tion in its brief that its “counsel has been advised by the Su¬ 
perintendent of the hospital by letter dated September 12,1944, 
that of the 251 employees who were eligible to vote at the elec¬ 
tion conducted on October 21, 1942, only 43 employees are 
now in the employ of the company” (Resp. brief, p. 16), and 
its contention that “it would be manifestly contrary to the spirit 
of the Act for the respondent to be required to bargain with 
the union unless and until the union demonstrates that it now 
represents a majority of the respondent’s present employees” 
(Resp. brief, p. 17). This attempted defense was not antici¬ 
pated and hence not argued in the Board’s main brief. 

Initially, it should be noted that there is no evidence in the 
record that the Union has, since respondent’s refusal to bargain, 
in fact lost its majority status in the appropriate unit. The 
assertion of respondent’s counsel in its brief that he has been 
advised by the superintendent of the hospital of a turnover in 
personnel of the employees obviously is not such evidence. 

(i) 
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Nor has respondent moved to reopen the record in order to 
adduce such evidence. Accordingly, the case, in the posture 
in which it is necessarily presented to the Court for decision 
(Section 10 (e) of the Act; Marshall Field & Co. v. N. L. R. B., 
318 U. S. 253; compare International Association of Machin¬ 
ists v. N. L. R. B., 110 F. (2d) 29, 33 (App. D. C.) affirmed 
311 U. S. 78) , is one in which the Union has continued to repre¬ 
sent the majority. There is no warrant for denying the Union 
the usual affirmative bargaining order in these circumstances. 

But even if the record showed a loss of majority, respond¬ 
ent's objection to the bargaining order based on that circum¬ 
stance would be meritless under well settled principles. It is 
firmly established that an order of the Board remedying an 
employer’s refusal to bargain with a particular union, by re¬ 
quiring the employer to bargain with that union, is not ren¬ 
dered improper by the fact that the union may have ceased to 
be the majority choice, and that enforcement of such a bargain¬ 
ing order may not be conditioned by a reviewing court upon 
the holding of an election to determine whether the union 
shown to have had a majority on the date of the refusal to 
bargain still represents the majority of the employees. E. g., 
the Machinists case supra; N. L. R. B. v. P. Lorillard Co., 314 
U. S. 512; N. L. R. B. v. Bradford Dyeing Ass’n., 310 U. S. 318, 
339-340; Franks Bros. Co. v. N. L. R. B., 64 S. Ct. 817. 

The Franks Bros, case is squarely in point. In that case 
during the interval between the company’s refusal to bargain 
and the Board’s proceedings, a substantial number of the 
union’s original members had been replaced by new employees 
in the normal course of business, so that the union no longer 
had a majority. The company claimed that in these circum¬ 
stances the Board’s order, requiring it to remedy the refusal 
to bargain, by bargaining, was improper and should not be en¬ 
forced. The Supreme Court held that the order was proper. 
It stated (64 S. Ct. 817, at 818, 819): 

i Out of its wide experience, the Board has many times 
expressed the view that the unlawful refusal of an em¬ 
ployer to bargain collectively with its employees' chosen 
representatives disrupts the employees’ morale, deters 
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their organizational activities, and discourages their 
membership in unions. The Board’s study of this 
problem has led it to conclude that for these reasons, a 
requirement that union membership be kept intact dur¬ 
ing delays incident to hearings would result in permit¬ 
ting employers to profit frorii their own wrongful re¬ 
fusal to bargain. * * * 

* # * That the Board was within its statutory 
authority in adopting the remedy which it has adopted 
to foreclose the probability of such frustrations of the 
Act seems too plain for anything but statement. 

All of the circuit courts of appeals to which contentions 
similar to that of respondent in the instant case have recently 
been presented, have rejected them. N. L. R. B. v. Clinton E. 
Hobbs Co., 132 F. (2d) 249, 252 (C. C. A. 1); N. L. R. B. v. 
A. Sartorions & Co ., 140 F. (2d) 203 (C. C. A. 2); Great South¬ 
ern Trucking Co. v. N. L. R. B., 139 F. (2d) 394 (C. C. A. 4), 
cert, denied 64 S. Ct. 944; N. L. R. B. v. E. G. Hill Stores, Inc., 
140 F. (2d) 924 (C. C. A. 5); N. L. R. B. v. Porcelain Steels, 
Inc., 138 F. (2d) 840 (C. C. A. 6); N. L. R. B. v. Burke Ma¬ 
chine Tool Co., 133 F. (2d) 618, 621 (C. C. A. 6). 

Respectfully submitted. 

Alvin J. Rockwell, 

General Counsel, 
Malcolm F. Halliday, 

Associate General Counsel, 

David Findling, 

Margaret M. Farmer, 

Attorneys. 

National Labor Relations Board. 

October 1944. 
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